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History does not have a predetermined end in the Hegelian sense, but
this idea has inspired various theories, such as Marxist and economic deve-
lopment theories. Something similar has happened with economic globaliza-
tion, which from around 1990 to 2010 was usually presented as an inevitable
progress towards deeper forms of international (legal, economic, social, cul-
tural, etc.) integration and towards the growing irrelevance of states.

Since around the time of the 2008 financial crisis, competences have of-
ten been reallocated in favor of states and to the detriment of international
law to achieve certain ends: regulating the economy, promoting environ-
mental sustainability, strengthening democracy and human rights, promo-
ting peace, protecting health (e.g. in the face of the COVID-19 epidemic),
and so on. In this, left-wing and right-wing nationalism and populism coin-
cide out of a critique of so-called “globalism”, they call to revitalize state
sovereignty in order to face the most diverse challenges and problems.

In short, globalization is neither inevitable nor unidirectional. The arti-
cles in this special issue explore legal phenomena that, without questioning
the paradigm of globalization 7 fote, seek to reduce or rethink the power of
international law and cooperation. All these phenomena, sometimes con-
tradictory, are called “de-globalization” and point towards a rethinking of
multilateralism and international cooperation. This is the subject we have
explored in this special issue, based on case studies from different areas of
law and from the contributors’ different points of view.

One of the most notable effects of de-globalization has been the weake-
ning of international organizations. The article “Desglobaliza¢ao, Brexit e
os novos acordos entre Reino Unido e a Unido Europeia” refers to the pro-
cess of that country’s exit from the European regional bloc and considers
it an example of renationalizing power or domesticizing globalization, but
without implying the definitive end of globalization.

Likewise, considering deglobalization as a corrective part of globaliza-
tion itself, the article “The legal regime of foreign direct investment: from
limitation to deglobalization?”” explains the paradigm shift in several coun-
tries regarding the admission of types of foreign investment, both in treaties
and in special laws, justified for reasons of national security, care for the
environment or collective health.

With regard to taxation, the article “Taxation and de-globalization in an
increasingly unilateral world” analyzes three cases of unsuccessful coope-
ration for the regulation of intrinsically globalized phenomena involving
the need to tax digital services, regulate “tax havens” and the obstacles to
European cooperation on the subject.



The article “The International Monetary Fund and COVID-19: Old and New Challenges of a Post-
-World War II International Institution” argues that the pandemic has exacerbated the regionalization and
privatization of international financial functions and assistance, which are inherent functions of the Inter-
national Monetary Fund.

As a counterpoint to the above, the article “Covid, Covax e refluxo da gobernanca global” analyzes
public health as a global public good and the challenges that Covax, as a governance arrangement that
aspires to global reach, has faced with delivering vaccines in difficult pandemic times. The article entitled
“Bioeconomy and the Nagoya Protocol” highlights bioeconomy challenges for the sustainable and efficient
development of countries, an issue that the Nagoya Protocol aims to promote through facilitating processes
and access to operators in the so-called green economy.

In conclusion, these articles reflect different points of view related to the subject of this special issue of
the Revista de Direito Internacional, which constitutes a substantial contribution to the debate and reflec-
tion on de-globalization. We would like to thank the authors, the editors of the Journal and the reviewers
of this dossier for their hard work.

Ivette Esis
Jaime Tijmes
Juan Enrique Serrano

ESIS, Ivette; TIJMES, Jaime; SERRANO, Juan Enrique. Editorial: International law and de-globalization. Revista de Diteito Internacional, Brasilia, v. 18, n. 3, p. 15-17, 2021
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Resumen

La libre circulacién de bienes, servicios y personas gracias a la globalizacion
ha traido como consecuencia un desarrollo socioeconémico sin precedentes
en los paises. Ademas de las operaciones comerciales transfronterizas, el
flujo de Inversion Extranjera Directa ha sido clave en la generacion de em-
pleos y en el mejoramiento del capital humano. Sin embargo, este proceso
ha tenido también externalidades negativas. En esta ultima década, se ha
observado un cambio de paradigma en los Estados y su forma de interactuar
con sus pares frente a tales consecuencias, lo que también ha permeado en
el ambito de las inversiones foraneas. Ante nuevas soluciones legislativas y
convencionales que limitan el tipo de Inversion Extranjera Directa e incluso
su libre circulacién, justificadas por razones de seguridad nacional, cuidado
al medio ambiente o de la salud colectiva, este articulo responde a la inter-
rogante sobre estamos o no en presencia de una fase inicial del proceso de
“desglobalizacién” en esta matetia.

Palabras clave: Globalizacion; Inversion Extranjera Directa; Limitacion;
Desglobalizacion; Tratados de inversion.

Abstract

The free movement of goods, services and people thanks to globalization
had resulted in unprecedented socio-economic development in countries.
In addition to international commercial operations, the Foreign Direct In-
vestment flow has been key in creating jobs and improving human capital.
However, it is no less true that this process has also had negative externa-
lities. In this last decade, a paradigm move has been observed in the States
and their way of interacting with their partners in face of such consequen-
ces, which has also permeated the field of foreign investment. Challenged



with new legislative and conventional solutions that li-
mit the type of Foreign Direct Investment and even its
free circulation, justified by reasons of national security,
care for the environment or collective health, this arti-
cle responses the question about whether or not we are
in the presence of an initial phase of “deglobalization”
process in this field.

Keywords: Globalization; Foreign Direct Investment;
Limits; Deglobalization; Investment treaties.

Resumo

A livre circulagdo de bens, servicos e pessoas gracas
a globalizacido tem trazido como consequéncia o de-
senvolvimento socioeconémico sem precedentes dos
pafses. Além das operagOes comerciais internacionais,
o fluxo de Investimento Estrangeiro Direto tem sido
clave na geracdo de empregos ¢ do melhoramento de
capital humano. Mas, devemos advertir que esse pro-
cesso tem produzido externalidades negativas. Na ulti-
ma década, apresenta-se uma mudanca de paradigmas
entre os Estados e da forma de interagir entre eles na
frente dessas consequéncias, o que também atinge ao
ambito dos investimentos estrangeiros. Perante as no-
vas solugoes nacionais e convencionais que limitam o
tipo de Investimento Estrangeiro Direto, e até sua livre
circulacio, por causa da seguranca nacional, cuidado ao
meio ambiente o da saude coletiva, esse artigo apresenta
uma resposta a questdo sobre se estd acontecendo ou
ndo uma fase inicial do processo de “desglobalizacao”
nesse ambito.

Palavras-chave: Globalizacio; Investimento Estran-
geiro Direto; LimitagSes; Desglobalizacao; Tratados de

investimentos.

1 Introduccion

Durante afios, la libre circulacién de bienes, servi-
cios y personas a través de las distintas jurisdicciones y
mercados ha sido pieza clave en el desarrollo socioeco-
némico de los paises. Asi, mientras pafses tradicional-
mente importadores de capital foraneo han hecho todo
lo posible para competir entre si y atraer la Inversion
Extranjera Directa (en adelante IED), los operadores
econémicos -y, de ellos, los inversionistas- buscan nue-

vos nichos de mercados para diversificar sus negocios y
expandir sus actividades. No es casual que sus pafses de
origen -denominados exportadores de capital- negocien
con los Estados anfitriones -y captadores de dicho capi-
tal foraneo- para llegar a acuerdos y celebrar tratados de
inversion o tratados de libre comercio con disposicio-
nes especiales en esta materia, con el objetivo de brindar
a las partes seguridad juridica. En efecto, hasta la fecha
de redaccion de este trabajo se contabilizan mas de 3000

acuerdos de este tipo.'

Sin embargo, durante los dltimos tiempos hemos
sido testigo de un cambio de paradigmas en los pro-
pios Estados y su forma de interactuar con sus pares. El
comercio internacional ha tenido etapas de aceleracién
y de desaceleracion. En la actualidad, producto de la
pandemia del Covid-19, estamos pasando por un pro-
ceso de ralentizacién econémica muy importante. Pero,
en paralelo a esta situacion, los Estados han sido mas
cautelosos y conscientes respecto al tipo de IED que
desean atraer, en atencion a sus propios procesos de de-
sarrollo y respeto a objetivos de politica publica. Frente
a estos hechos, nos preguntamos: ¢estamos en presencia
de un proceso de “desglobalizacion” en el ambito de las
inversiones foraneas?

Para responder esta interrogante, a través del es-
tudio de legislaciones nacionales y tratados especiales,
este trabajo tiene como proposito analizar la existencia
de reservas o de restricciones a la IED y determinar si
dichas reservas constituyen una fase de la denominada
“desglobalizacién”. De ahi que este articulo presenta los
antecedentes de la globalizaciéon econémica y de IED,
asi como el proceso de “desglobalizacion”. Y, luego, son
revisadas las principales iniciativas legislativas de pafses
sobre la IED, asf como ciertos cambios incorporados en
los tratados especiales en esta materia, para responder la
problematica planteada.

! Conferencia de Naciones Unidas para el Comercio y el Desar-

rollo (Unctad) revela en su portal investmentpolicyhub.unctad.org
que, para mayo de 2021, existen mas de 2852 tratados bilaterales
de inversion y alrededor de 417 tratados con disposiciones en la
materia. Véase: https://investmentpolicy.unctad.org/international-
investment-agreements

VILLARROEL, Ivette Esis; ABREU, Yoselyn Bermudez. El régimen juridico de la Inversién Extranjera Directa: ¢de la limitacion a la desglobalizacién?. Revista de Direito Internacional, Brasilia, v. 18,
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2 Antecedentes de la globalizacion
econdmicay lalED

La globalizacién econémica comenz6 a desarrollarse
durante los afios 1870 y 1940, con el nacimiento de la
economia mundial moderna a través de un proceso de
convergencia donde participaron las naciones europeas,
Jap6n y Estados Unidos.> Ademds, comprende altos
niveles de intercambio comercial internacional entre
paises y empresas foraneas que aplican la IED’ y otros
tipos de intercambios ya sean de capitales, tecnologfas,
mercancias, mano de obra, materias primas y practicas
institucionales efectivas.*

Esas relaciones estatales con empresas o inversores
extranjeros tuvieron como auténtico proposito ampliar
el margen de satisfacciéon de las necesidades humanas
y lograr bienestar social,’ con base en la cooperacion
internacional y las ventajas comparativas. Por ello, la
actividad mercantil transfronteriza se ancl6 en la IED,
facilitada por la disminucion de las fronteras nacionales
entre los Estados y la aparicion de circuitos internacio-

2 COPPELLI ORTIZ, Eduatrdo. La globalizacién econdémica del
siglo XXI: entre la mundializacién y la desglobalizacion. Estudios In-
ternacionales, Chile, n. 191, p. 57-80, 2018. Disponible en: https://
revistaei.uchile.cl/index.php/REI/article/view/52048 /57285  Ac-
ceso en: 4 ene. 2021.

* Lainversion extranjera directa es una categotia de inversion trans-
fronteriza que realiza un residente de una economia (el inversor
directo), con el objetivo de establecer un interés duradero en una
empresa residente (de inversion directa), en una economia difer-
ente de la del inversor directo. L.a motivacion del inversor directo
es establecer una relacién estratégica de largo plazo con la empresa
de inversién directa para garantizar un nivel significativo de influ-
encia por parte del inversor en la gestion de la empresa de inver-
sién directa. ORGANIZACION PARA LA COOPERACION Y
EL DESARROLLO ECONOMICO. Definicion Marco de Inversion
Extranjera Directa. 2010. Disponible en: https://www.oecd.org/
daf/inv/investmentstatisticsandanalysis/46226782.pdf Acceso en:
10 ene. 2020. Se distingue de la inversién financiera, pues la IED
versa sobre: “...recursos productivos provenientes del exterior, que
se instalan en un determinado pafs, para producir bienes o servi-
cios con capital de riesgo, créditos asociados, tecnologfa, acceso a
canales de comercializacion internacionales y capacidad de gestion”.
FFRENCH-DAVIS, Ricardo. Globalizacién econémica y desarrollo
nacional: evolucién y algunos desafios actuales. Fstudios Internacion-
ales, Chile, p. 89-112, 2017.

* VERBEKE, Alain; COEURDEROY, Regis; MATT, Tanja. The
future of international business research on corporate globalization
that never was. Journal of International Business Studies Academy of Inter-
national Business, n. 49, p. 1101-1112, 2018.

> BADENI, Gregotio. La desglobalizacion en el sigly XXI. 2017. Dis-
ponible en: https://www.ancmyp.org.ar/user/files/17-BADENI.
pdf Acceso en: 7 ene. 2021.

nales de produccién y consumo,’ en la dinamica de un
mercado global que conllevo a la dependencia econé-

mica.

Después de la Segunda Guerra Mundial finalizada en
1945 y hasta 1970, la explotacion de recursos naturales
fue desmesurada, lo que elevo tanto el nivel de la activi-
dad industrial en los paises desarrollados, como los mo-
vimientos de exportacion e importacion. Esto permitié
el surgimiento de las empresas multinacionales, ademas
del auge de la banca y las finanzas internacionales, resul-
tando el aumento del bienestar de las personas. Si bien
la globalizacién no ha conseguido acabar con la pobreza
en el mundo,’ sf la ha reducido de forma significativa.®

A finales de la década de los ochenta y comienzos de
los noventa del Siglo XX, la globalizacién econémica se
caracteriz6 por desarrollarse bajo el modelo econémico
liberal propuesto por el Consenso de Washington,’ apli-
cado por organismos financieros multilaterales como
el Fondo Monetario Internacional y el Banco Mundial.
Este acuerdo consistié en el requerimiento de compo-
nentes basicos de un programa aplicable a las econo-
mias en desarrollo."” Algunos de ellos correspondieron
a: la apertura hacia el comercio transfronterizo mediante
rebajas impositivas, la readecuacion de barreras no aran-
celarias, el flujo y reflujo de capitales, la estandarizacion

¢ MESINO RIVERO, Ledis. La globalizacién econémica y sus
implicaciones socio-culturales en América Latina. Revista de Ciencias
Sociales, Maracaibo, v. 15, n. 1, p. 126-138, mar. 2009. Disponible
em: http://ve.scielo.org/scielo.php?script=sci_arttext&pid=51315-
95182009000100009&Ing=es&nrm=iso Acceso en: 18 dic. 2020.

" La globalizacién ha provocado resultados desequilibrados, tanto
entre paises como dentro de los mismos. Se crea riqueza, pero hay
pafses y poblacién que no comparten sus beneficios. STIGLITZ,
Joseph E. Las dos caras de la globalizacion. Pluralidad y consenso, v. 5,
n. 25, p. 172-177, 2015.

$ JIMENEZ REDONDO, Juan. Globalizacin y desglobalizacion: in-
seguridad y decepcion en las sociedades posmodernas actuales,
2017. Disponible en: https://repositotioinstitucional.ceu.es/bit-
stream/10637/8410/1/Globalizaci%C3%B3n_]CJimenezRedon-
do_FH%26CCCEU_2017.pdf. Acceso en: 10 ene. 2021.

’ Fue el economista britanico John Williamson quien en 1989
enuncié una serie de medidas de estabilizacion y ajustes econémi-
cos sobre instituciones con sede en Washington (como el FMI y el
BM, el gobierno y la Reserva Federal de EE.UU.) sobre las cuales
hubo consenso sobre su necesidad. BIDAURRATZAGA, Eduar-
do. Consenso de Washington. Disponible en: https://omal.info/spip.
phprarticle4820 Acceso en: 4 ene. 2021. Asimismo, se postuld, im-
plementar una apertura comercial para dirigir a los paises hacia el
crecimiento y desarrollo econémico.

10 MORANDE, Felipe. A casi cuatro décadas del Consenso de
Washington ¢Cudl es su legado en América Latina? Estudios Inter-
nacionales, Chile, n. 185, p. 31-58, 2016.
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de los modelos econémicos aplicables,' la privatizacion
de empresas publicas y, sobre todo, el incremento de
la IED" con fines productivos a través de compafias
transnacionales, constituyendo uno de los motores del
progreso, especialmente para las naciones receptoras.

La liberalizacién del comercio internacional se hizo
viable por las condiciones econémicas favorables otor-
gadas por los Estados, para el desarrollo e incremento
de la IED en sus territorios nacionales, asi como por los
avances derivados de la revolucion tecnolégica y el acce-
so a la informacién, permitiendo que las empresas con-
taran con una actividad global, administrada de manera
centralizada. Esto se combiné con la formulacién por
parte de los entes estatales de normas juridicas abier-
tas y politicas que promovieron la inversién extranjera,
hasta ese entonces, en un entorno de aceptacion de los
beneficios generados por esta.”

En este contexto, la globalizacién econémica ha sido
un proceso irreversible de gran impacto en la humani-
dad. Algunos de sus aspectos positivos son: su contri-
bucién con la integracion entre los Estados, la inyeccion
de capital y tecnologia foranea'* que coadyuvan al desar-
rollo y mejoramiento de la economia nacional mediante
el incremento de fuentes de empleo, la capacitacion de
recursos humanos, la libre circulacién de mercancias, el
acceso a los bienes y servicios, y en el comercio interna-
cional en general la produccién a mayor escala y a bajo
costo, haciendo posible la expansion del intercambio
transfronterizo, lo que permitié incrementar la riqueza
en el mundo.

Pero, a su vez, la aceleracion del proceso de globali-
zacion econémica impactd negativamente sobre la liber-
tad, dignidad y progreso de la humanidad.” Se profun-

' COPPELLI ORTIZ, Eduardo. La globalizacién econémica del
siglo XXI: entre la mundializacién y la desglobalizacion. Estudios In-
ternacionales, Chile, n. 191, p. 57-80, 2018. Disponible en: https://
revistaei.uchile.cl/index.php/REI/article/view/52048 /57285  Ac-
ceso en: 4 ene. 2021.

12 Véanse los datos sobte el desarrollo de la IED en el petiodo
comprendido entre 1970 y 1990. Es a partir del afio 1986 cuando
comienza su proceso de aceleracion hasta llegar a la cuspide (con
variaciones) en el afio 2007.

3 ESPLUGUES MOTA, Catlos. La suspension de la libre circu-
lacién de inversiones extranjeras en Espafia por la crisis del Cov-
id-19. Cuadernos de Derecho Transnacional, v. 12, n. 2, p. 372-413, oct.
2020.

4+ RIVAS ACEVES, Salvador; PUEBLA MENEZ, Alondra Don-
aji. Inversion extranjera directa y crecimiento econémico. Revista
Mexicana de Economia y Finanzas, v. 11, n. 2, p. 51-75, 2016.

5 BADENI, Gregotio. La desglobalizacion en el siglo XXI. 2017. Dis-

dizaron desigualdades entre las personas, las naciones y,
ademds, se produjeron graves dafios al medio ambiente.
Ello, como consecuencia de la permisividad normativa
(la formulacién de preceptos juridicos que favorecieran
la IED) por parte de los Estados (en su mayotia, los
subdesarrollados). Por lo expuesto, las normas juridi-
cas relativas a la IED estan siendo objeto de revision y
redisefio para mejorar su potencial en resguardo de la
presente y las futuras generaciones.

3 La desglobalizacion: hacia el deber
ser de la actividad econémica mundial

Las bases de la globalizacién econémica sobre las
cuales se desarrollo la IED, como la apertura de los
mercados y las politicas nacionales e internacionales
por parte de los gobiernos de liberalizar sus economias,
se debilitaron considerablemente.'® A partir del nuevo
milenio, el comercio internacional se ralentizé y por los
cambios que se vienen presentando, desde el punto de
vista jutidico normativo, no se avizora su aceleracion
sino la reforma de los sistemas regulatorios en materia
de IED. La mirada es hacia la revision o restriccion de
los excesos de la globalizacién para lograr un acertado
equilibrio entre las esferas que actian en la actividad
mercantil mundial. Se trata de tener una visiéon cautelosa
sobre la libre circulacion de inversiones extranjeras, que
se plasma en la elaboracion de normativas mas restric-
tivas."’

Al respecto, cabe sefialar que la globalizacién es un
proceso espontineo, movil y continuo,' caracterizado

ponible en: https://www.ancmyp.org.ar/user/files/17-BADENI.
pdf Acceso en: 7 ene. 2021.

16 JALIFE RAHME, Alfredo. Hacia la desglobalizacién. México: Jo-
rales Editores, 2007. Disponible en: https://www.cibertlan.net/
biblio/a_jalife/a_jalife.hacia_la_desglobalizacion_05.pdf
en: 18 ene. 2020.

7 ESPLUGUES MOTA, Catlos. Libre circulacion de inversiones
en la Unién Europea en tiempos de COVID-19. Revista Derecho &
Justicia, v. 3, n. 1, p. 99-139, 2020.

18 A partir de los setenta del siglo pasado, la globalizacién ha pasado
por fases en las que ha crecido, decrecido o mutado, en respuesta a
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cambios en la economia y geopolitica mundiales por el auge de las
potencias emergentes asiaticas y el cambio del epicentro de la ac-
tividad mundial del Atlantico al Pacifico. OLIVIE, Iliana; GRACIA,
Manuel. sE/ fin de la globalizacion? una reflexion sobre los efectos de
la crisis del COVID-19 desde el Indice Elcano de Presencia Glob-
al. Disponible en: http://www.realinstitutoelcano.org/wps/portal/
rielcano_es/contenido?WCM_GLOBAL_CONTEXT=/elcano/
elcano_es/zonas_es/ari43-2020-olivie-gracia-fin-de-la-globaliza-
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principalmente por la apertura de las fronteras, el acer-
camiento entre personas, el acceso a la informacién y a
los bienes, y el incremento en la prestacion de servicios
que, de algin modo, han contribuido con el bienestar
de la sociedad. Como proceso no reglado, caracteristica
normal de un fenémeno social y de amplia envergadura,
actualmente se ve trastocado en su permisividad (que
provocd o incrementd situaciones negativas para la li-

bertad, dignidad y progreso de la humanidad").

A tenor de lo expuesto, los Estados vienen aplican-
do limitaciones necesarias, propias de lo que se llama
desglobalizacion™ (entiéndase en su nocién mds amplia
como una revisién o alteracion a la normal y acelerada
actividad econémica mundial). Una especie de estadio
momentaneo propio de la avasallante globalizacion,
pues el mundo subyace en este indetenible proceso.
La globalizacién es el fodo y 1a desglobalizacion es parte
necesaria de ese todo. En efecto, se considera que la
desglobalizacion desde el punto de vista econémico
tiene fases o etapas desde el replanteamiento hasta la
reduccion significativa de las relaciones entre los pafses
y entre los agentes econdémicos'.

Al respecto, surgen interrogantes como: jQué va a
pasar en el mundo con las limitaciones aplicadas a la
IED, si esta es una de las bases de la globalizacién eco-
némica? ¢Las economias de los Estados seran en ade-
lante nacionalistas o proteccionistas? ¢Con las limitan-
tes a la IED se retrotraeran las naciones a una economia
cerrada? Cualquiera que sea la respuesta, por los mo-
mentos es un punto y aparte en la historia de este proceso

cion-reflexion-efectos-crisis-covid-19-indice-ecano-de-presencia-
global Acceso en: 14 mar. 2021.

" BADENI, Gregotio. La desglobalizacion en el siglo XXI. 2017. Dis-
ponible en: https://www.ancmyp.org.ar/user/files/17-BADENI.
pdf Acceso en: 7 ene. 2021.

% La desglobalizacion es retomar la nocién del proteccionismo por
parte de los Estados como respuesta a la globalizacion econémica
que no logré efectos equitativos entre las personas y las naciones
del mundo. SAPIR, Jacques. La démondialisation. Paris: Editions
du Seuil, 2011. Disponible en: http://ckladata.com/qCMpnHC-
s71H2aM95aBc5H3ZgCBLpdf Acceso en: 17 ene. 2021. Asimismo,
se contrapone al libre comercio y a su desregulacion responsables de
afectar los derechos sociales de las personas y el medio ambiente.
BELLO, Walden. Deglobalization, ideas for a New World Economy, Lon-
dres y Nueva York: Zed Books, 2004.

' OLIVIE, Tliana; GRACIA, Manuel. yE/ fin de la globalizacion?
una reflexion sobre los efectos de la crisis del COVID-19 desde el
Indice Elcano de Presencia Global. Disponible en: http://www.
realinstitutoelcano.org/wps/portal/rielcano_es/contenido? WCM_
GLOBAL_CONTEXT=/elcano/elcano_es/zonas_es/ari43-
2020-olivie-gracia-fin-de-la-globalizacion-reflexion-efectos-crisis-
covid-19-indice-ecano-de-presencia-global Acceso en: 14 mar. 2021.

tan inmenso como el mar, e intentar frenatlo equivaldria
a poner un dique a sus aguas sabiendo que por otros
lados se desbordaran. La globalizacién general -no solo
la econémica- es indetenible y tendra otras vertientes
que, como ha sucedido en todo momento, son impre-
decibles (por ejemplo, ante las condiciones que se estan
aplicando a la globalizacién fisica se ha comenzado a
desarrollar la digital o en linea). En cambio, la desgloba-
lizacién es un periodo aislado y acotado, que no marca
ni el futuro inmediato ni el largo plazo de la globaliza-
cién.?

En respuesta a lo anterior, bajo el amparo de las te-
lecomunicaciones, el desarrollo tecnolégico, el acceso a
la informacion y las finanzas internacionales, existen y
existiran otros tipos de inversiones extranjeras entre los
paises que prevén diversos niveles de interdependen-
cia o integracion® (a pesar del emergente nacionalismo
econémico). La IED quedara limitada o condicionada
al deber ser. Comenz6 a ser, desde ya, otro concepto; en
todo caso, menos liberal, donde los Estados receptores
de la IED expondran su madurez comercial mediante la
aplicacion de una serie de medidas sociales y juridicas en
resguardo de sus intereses.

Es el momento de reflexionar y reivindicar desde el
punto de vista humano, lo que es esencial para el hom-
bre, su entorno natural y el respeto a sus derechos fun-
damentales. Es una exigencia desglobalizar al planeta con
el objeto de hallar la resurreccion humanista en una eco-
nomia mundial® mds holistica y biosférica.”® Es pensar
con el firme propésito de reconstruir una integracion
que tenga en su centro a los pueblos y a la naturaleza,*

* COPPELLI ORTIZ, Eduardo. La globalizacién econémica del
siglo XXI: entre la mundializacion y la desglobalizacion. Estudios In-
ternacionales, Chile, n. 191, p. 57-80, 2018. Disponible en: https://
revistaei.uchile.cl/index.php/REI/article/view/52048 /57285  Ac-
ceso en: 4 ene. 2021.

# WITT, Michael A. Deglobalization: theories, predictions, and op-
portunities for international business research. Journal of International
Business Studies, n. 50, p. 1053-1077, 2019.

# Aunque sobre esta percepcion existan detractores que apuntan
hacia una gravedad para la economia internacional con impacto so-
cial y tecnoldgico generando un posible estancamiento en la gener-
acion de conocimiento, procesos y productos. ORTIZ GOMEZ,
Paula; RODRIGUEZ MONTENEGRO, Nicolas; ROJAS ROJAS,
Andrés. Capitalismo, manifiesto de un sistema econdmico. 2020. Disponible
en: http://hdlhandle.net/20.500.12494/18159 Acceso en: 21 may.
2021.

» JALIFE RAHME, Alfredo. Hacia la desglobalizacion. México: Jo-
rales Editores, 2007. Disponible en: https://www.cibertlan.net/
biblio/a_jalife/a_jalife.hacia_la_desglobalizacion_05.pdf
en: 18 ene. 2020.
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pues antepone la dimension humana y ambiental en
todo proceso.”’

La desglobalizacién en si misma es correctiva. Es el
freno a la apresurada globalizacion de las dltimas déca-
das. Una pausa que conlleva a repensar en torno a lo
humano, en la busqueda de lo vital y natural para ale-
jarse de lo superfluo o material. Procura romper con el
esquema de lo masivo mundial y volcarse a lo individual
local. Es la pieza faltante de la globalizacién omnipre-
sente, irrevocable e indetenible. Una especie de enmien-
da, tardfa o temprana, pero necesaria, de un fenémeno
desmedido que atentaba contra el hombre mismo. La
globalizacién procura el bienestar de las personas, la
desglobalizacién busca la proteccion de las personas.
Por ello, la tendencia por parte de algunos Estados ha-
cia posturas aisladas que dan una nueva perspectiva al
proceso de globalizacién econémica, con un caracter de
autosuficiencia y de resguardo de los intereses locales
sobre la apertura de los mercados, caracteres propios de
la desglobalizacién.®

4 Las medidas proteccionistas ante la
IED

Algunos de los efectos de la desglobalizacién con-
sisten en el retorno hacia la aplicaciéon de normas tri-
butarias de estricto cumplimiento en materia de IED, la
implementacién de programas con repercusion social
a favor de las Estados donde se desarrolle la inversion
Y, por supuesto, el respeto a las leyes de proteccion del
medio ambiente. Esto refleja el despertar de los pafses
(en su mayorfa) menos desarrollados sobre las imposi-
ciones que, en su momento, aplicaron las empresas mul-
tinacionales para poder operar en otras latitudes. Véase
entonces como la oportunidad de ejecutar acuerdos co-

decrecimiento, comunes, ecofeminismo, derechos de la madre tierra
y desglobalizacién. 2017. Disponible en: https://systemicalterna-
tives.files.wordpress.com/2017/03/pdf-libro-sa.pdf Acceso en: 23
ene. 2021.

7 SOLON, Pablo. Degglobalizacién: alternativas sistémicas: vivir bien,
decrecimiento, comunes, ecofeminismo, derechos de la madre tierra
y desglobalizacién. 2017. Disponible en: https://systemicalterna-
tives.files.wordpress.com/2017/03/pdf-libro-sa.pdf Acceso en: 23
ene. 2021.

% COPPELLI ORTIZ, Eduardo. La globalizacién econémica del
siglo XXI: entre la mundializacién y la desglobalizacion. Estudios In-
ternacionales, Chile, n. 191, p. 57-80, 2018. Disponible en: https://
revistaei.uchile.cl/index.php/REI/article/view/52048 /57285  Ac-

ceso en: 4 ene. 2021.

merciales equilibrados entre las naciones, con el claro
propésito de evitar y atenuar las externalidades no po-
sitivas ocasionadas por el libre comercio internacional.

En este sentido, los cambios esperados son: de tipo
formal, relativos a la normativa juridica aplicable para
regular la IED; y de tipo material, los vinculados con el
desarrollo humano y la proteccion al medio ambiente.
Serd una dinamica paulatina pues se involucran factores
de integracién econdémica que, de alguin modo, compro-
meten la absoluta soberania de las naciones. Al respecto,
ya se evidencian limitaciones o restricciones normativas
que han disminuido la IED en cuanto a la entrada y sali-
da neta de capitales entre los Estados. Véase el siguiente
recuadro donde se observa la disminucién de la IED
durante los afios 1970 y 2019:

Grafico 1 - Inversion Extranjera Directa, entrada neta
de capital (% del PIB)

0 1975 180 1985 1250 1995 2n0n a00s anmn 2015

1970 - 2019

Fuente: Banco Mundial.?’

2 A los efectos de este articulo se consideran los datos suministra-
dos por organismos internacionales hasta el afio 2019. Véase: Fondo
Monetario Internacional, Estadisticas Financieras Internacionales
y la base de datos de la balanza de pagos, Banco Mundial, Flujos
Mundiales de Financiamiento para el Desarrollo, y estimaciones del
PIB del Banco Mundial y la Ocde. BANCO MUNDIAL. Inversiin
Extranjera Directa, entrada neta de capital (% del PIB). 2019. Disponi-
ble en: https://datos.bancomundial.org/indicator/BX.KLT.DINV.
WD.GD.ZS Acceso en: 15 ene. 2021. Los datos correspondientes
al afio 2020 responden a un sui generis contexto econémico mun-
dial basado en la crisis de salud y de la efectividad de las politicas
para mitigar los efectos econémicos de la pandemia Covid19, donde
las medidas de confinamiento han ralentizado los proyectos de in-
version extranjera existentes y, los gobiernos han adoptado nuevas
restricciones sobre la IED, pronosticindose su recuperacion para el
afio 2022, segtin el Secretario General de la Unctad, Mukhisa Kituyi.
UNCTAD. La Inversion Extranjera Directa mundial prevista a caer 40%
en 2020, segin un informe de las Naciones Unidas. 2020. Disponible en:
https://unctad.otg/es/press-matetial /la-inversion-extranjera-direc-
ta-mundial-prevista-caer-40-en-2020-segun-un-informe-de  Acceso
en: 15 ene. 2021.
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Serfa un desafio intentar enumerar las areas y los
modos en que los Estados han incorporado limitacio-
nes o condiciones en las normas juridicas aplicables
a la IED. Esto exigirfa la revision de cada uno de los
sistemas juridicos nacionales (labor interminable con-
siderando la productividad normativa en las naciones
del mundo). Sin embargo, podemos mencionar algunos
ejemplos ilustrativos: la creacién de entes administra-
tivos ad hoc con caricter supervisor, el incremento de
sanciones administrativas, asi como la determinacién de
nuevos sectores econdémicos estratégicos y de un elenco
de requisitos a cumplir. En este sentido, a continuacion,
se comentan dos materias basicas sobre las cuales los
paises han comenzado a aplicar medidas proteccionis-
tas, estas son: la seguridad nacional y el medio ambiente.
Ambas se analizan brevemente, por considerarlas, unas
de las mas importantes por la amplitud de campos que

abarcan.

4.1 Sobre la seguridad nacional

Fue en la época de los afios noventa cuando el ca-
pitalismo a través de la IED en los Estados subdesar-
rollados tuvo su mayor auge en materia de privatizacion,
incluso de servicios basicos, con politicas gubernamen-
tales que no respondifan a la realidad social, mas bien,
a intereses econémicos ajenos al bienestar comuin. Es
asf como la IED impact6 en la autonomia de los paises,
pues existio una especie de cesion del poder soberano
en la toma de decisiones a favor de empresas, foros y or-
ganismos internacionales, que establecfan de modo uni-
lateral las medidas a seguir por parte de las naciones.”

En resumen, el ascenso de un poder politico glo-
bal en la estructura de autoridad en los Estados del
mundo,” afectd la seguridad nacional cuando se trat6 de
la propiedad por entes extranjeros sobre edificaciones im-
portantes en el territorio del pais receptor. Ello mostrd
un desequilibrio en cuanto a los beneficios econémicos
que obtenfa esta nacién, en comparacién con la renta
que extrafa el inversor extranjero. Ademas, se ocasiond
una dependencia sobre la tecnologia basica importada y

% COPPELLI ORTIZ, Eduardo. La globalizacién econémica del
siglo XXI: entre la mundializacién y la desglobalizacion. Estudios In-
ternacionales, Chile, n. 191, p. 57-80, 2018. Disponible en: https://
revistaei.uchile.cl/index.php/REI/article/view/52048 /57285  Ac-
ceso en: 4 ene. 2021.

31 RAYON BALLESTEROS, Maria Concepcion. La globalizacion:
su impacto en el estado nacién y en el derecho. Revista Juridica Dere-
cho,v. 7, n. 8, p. 19-37, 2018.

de productos comerciales esenciales. Mdas atn, era usual
que estos inversionistas foraneos influyeran en la poli-
tica interna de las naciones,” lo que conllevé a pensar
que, de algun modo, socavaba la democracia.”

En respuesta a ello, en la actualidad los Estados ana-
lizan las ventajas que otorga la IED en sus territorios
redisefiando un nuevo modelo comercial que resguarde
sus intereses sociales, econémicos y politicos. El pro-
posito es retomar el control sobre sectores estratégicos
y salvaguardar la seguridad nacional. Por ejemplo, para
algunas naciones la dependencia del mercado exterior
en materia de bienes esenciales no tecnol6gicos, como
los insumos médicos necesarios para contrarrestar una
eventual emergencia, es contraproducente en el sentido
de que se debe garantizar un minimo de productividad
en areas basicas y no actuar bajo el sometimiento de
proveedores externos.”

Es asf como las naciones estan llamadas a rehacer sus
sectores estratégicos basicos retomando la produccion
nacional,® parte elemental del proceso “desglobaliza-
dor”. Esto exige un cauteloso analisis sobre la oportuni-
dad de adquirir innovacién tecnoldgica, para sumergirse
en los cambios y oportunidades de un comercio sélido
y un desarrollo sostenible, con el propésito de lograr
equidad intergeneracional en el consumo de recursos.”

4.2 Sobre el medio ambiente

Mientras que la globalizacion jerarquizé los valores
materiales sobre otros valores, la desglobalizacion se
preocupa por el medio ambiente o la vida misma.”” La
necesidad de conservar el entorno natural en respuesta

2 MORANDE, Felipe. A casi cuatro décadas del Consenso de
Washington ¢Cudl es su legado en América Latina? Estudios Inter-
nacionales, Chile, n. 185, p. 31-58, 2016.

% STIGLITZ, Joseph E. Las dos caras de la globalizacion. Pluralidad
_y consenso, . 5, n. 25, p. 172-177, 2015.

* ESPLUGUES MOTA, Catlos. La suspension de la libre circu-
lacién de inversiones extranjeras en Espafia por la crisis del Cov-
id-19. Cuadernos de Derecho Transnacional, v. 12, n. 2, p. 372-413, oct.
2020.

» LABORIE, Mario. Desglobalizacién y pandemia global. Docu-
mento de Opinion IEEE 28/2020, n. 18, p. 485-501, 2020. Disponi-
ble en: http://wwwieee.es/Galerias/fichero/docs_opinion/2020/
DIEEEO28_2020MARLAB_desglobalizacion.pdf Acceso en: 18
ene. 2021.

% WARBURTON, Christopher. Trade treaties and Deglobalization.
Ampliad Econometrics and International Development, v. 17-1, p. 71-91,
2017.

7 STIGLITZ, Joseph E. Las dos caras de la globalizacién. Plurali-
dad y consenso, v. 5, n. 25, p. 172-177, 2015.
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a la crisis ecologica y a la explotacion desmedida de los
recursos naturales en los paises receptores de IED (en
su mayoria subdesarrollados), ha conllevado a este pro-
ceso de desglobalizacion. Las actividades de extraccién
ilimitada que propiciaron el calentamiento global y el
deterioro de la flora, fauna, rios, relieves, entre otros,
han amenazado a los seres vivos. Frente a esta situa-
cion, la preocupacion estatal y de la propia ciudadania
consiste en rectificar y prevenir, ser mas criticos con las
concesiones sobre las IED y acatar las normas juridicas
nacionales e internacionales que tutelan la proteccion
del medio ambiente.®® En consecuencia, las inversiones
extranjeras tienden a limitarse o condicionarse, particu-
larmente, en la administracion de determinados recur-
sos naturales.”

El presente acontecer mundial subyace sobre pro-
gramas nacionales e internacionales de proteccion al
medio ambiente. Estos programas comprenden la pre-
servacion de los recursos naturales, el ahorro energéti-
co, el uso de fuentes de energfas alternas, la produccién
de articulos biodegradables, y un sinnimero de medidas
en pro de conservar la naturaleza. De igual modo, han
establecido el camino a seguir por la humanidad, y de su
cumplimiento deben y se han encargado los gobiernos,
los organismos internacionales y las ONG, por una par-
te. Por otra, claro esta, son responsables las personas, 1o
que exige habitos y conciencia social acompafiados de
una excelente educacién ambiental.” Sobre esto debe-
mos aprender de las comunidades indigenas que viven
en equilibrio con la naturaleza, pues su cultura e identi-
dad se basan en la proteccion del medio ambiente que
asegura el pleno disfrute de los derechos humanos.*!

% BADENI, Gregotio. La desglobalizacion en el siglo XXI. 2017. Dis-
ponible en: https://www.ancmyp.org.ar/user/files/17-BADENI.
pdf Acceso en: 7 ene. 2021.

¥ BSPLUGUES MOTA, Carlos. Libre circulaciéon de inversiones
en la Unién Europea en tiempos de COVID-19. Revista Derecho &
Justicia, v. 3, n. 1, p. 99-139, 2020.

Y BADENI, Gregorio. La desglobalizacion en el siglo XXI. 2017. Dis-
ponible en: https://www.ancmyp.org.ar/user/files/17-BADENI.
pdf Acceso en: 7 ene. 2021.

' MONTOYA, Mariana. Pueblos indigenas y medio ambiente: desafios
y oportunidades para el sistema de derechos humanos de la ONU.
2017. Disponible en: https:/ /www.universal-rights.otg/lac/asuntos-
contemporaneos-y-emergentes-lac/pueblos-indigenas/ Acceso en:
24 ene. 2021.

5 El reflejo de las medidas que
propenden hacia la reserva de
IED en la legislacion nacional de
los paises y en los mas recientes
tratados de inversion

Segin la Conferencia de Naciones Unidas para el
Comercio y el Desarrollo (Unctad), la inversién extran-
jera global para el afio 2019 ascendi a la cantidad de
1540 billones de ddlares*. Sin embargo, ante la crisis sa-
nitaria y econémica generada por la pandemia, las cifras
han caido drasticamente al punto que esta organizacién
internacional anuncié que el flujo de IED en 2020 bajé
mas de un 49% comparado con 2019, siendo las econo-
mias de los pafses mas desarrollados las mas golpeadas y
las de los menos desarrollados mis resilientes®.

En fechas previas y durante la etapa de pandemia,
se ha observado cierta reserva en la interrelacion de los
paises en sus relaciones econémicas, dada la promul-
gacién de leyes que exigen el estudio o escrutinio de
la IED que los Estados estan dispuestos a recibir, ar-
gumentado sobre la base de la “seguridad nacional”, el
“cuidado del medio ambiente” e, incluso, el “resguardo
de la salud colectiva” *. Esto no quiere decir que los
Estados no continten dictando leyes especiales o cele-
brando tratados de inversion. Por el contrario: lo hacen,
pero con una mayor consciencia y preocupacion por (i)
atraer la inversion foranea, siempre que sea de interés y
conveniencia para el Estado receptor; (i) aumentar la
reserva del poder regulatorio de los Estados en los mas
recientes tratados de inversion; y (iii) incorporar normas
que imponen una serie de obligaciones al inversionista
foraneo frente el Estado anfitrion.

5.1 Nuevas legislaciones y medidas
administrativas nacionales sobre IED

Ciertos paises ya han venido analizando la posibi-
lidad de ir controlando el tipo de inversion extranjera

2 UNCTAD. World Investment Report 2020: international production
beyond the pandemic. New York: United Nations, 2020. p. 11.

B UNCTAD. Investment trend monitor. New York/Geneva: United
Nations, 2020. p. 1-4.
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en sus respectivos territorios®. En el caso de la Unién
Europea (UE), el Reglamento 2019/452 del Patlamento
Europeo y del Consejo de 19/03/2019 para el control
de las inversiones directas extranjeras en la Unidn, que
entr6 en vigencia el pasado mes de octubre de 2020,
establece que tanto la Unién como sus HEstados miem-
bros pueden adoptar medidas restrictivas a la IED, por
razones de seguridad o de orden publico®. Se exige, en
todo caso, que los Estados administren los controles en
forma transparente y no discriminatoria, garantizando
el debido proceso y la tutela judicial efectiva de los in-
versionistas. Cada miembro debe identificar las circuns-
tancias para los motivos, plazos, procedimientos y ejer-
cicio de dicho control.

Conforme al articulo 4 del referido Reglamento,
para la determinacién de si una IED puede acarrear
problemas o afecte la seguridad nacional o al orden
publico, los Estados y la Comisiéon de la UE pueden
considerar sus efectos potenciales en ciertos tipos de
inversién. Vale decir: infraestructuras criticas, fisicas o
virtuales, incluyendo terrenos e inmuebles, tecnologias
criticas y productos de doble uso (inteligencia artificial
y tecnologia aeroespacial, entre otras), suministro de in-
sumos esenciales (materias primas, energia y seguridad
alimentaria), informacion sensible (datos personales) y
libertad y pluralismo de los medios de comunicacion.
El abanico de materias, como puede observarse, es bas-
tante amplio.

Siguiendo el citado articulo, en dicho examen tanto
la Comisiéon como los Estados de la UE pueden tam-
bién analizar ciertos elementos atinentes al inversor: el
control directo o indirecto de un gobierno de un tercer
pais sobre el inversionista foraneo; la participacién de
dicho inversionista en actividades que atenten contra la
seguridad o al orden publico de un Estado de la UE o
la existencia de riesgo grave de que esté ejerciendo o
practicando actos ilegales o delictivos.

Todos los Estados de la UE deben presentar a la Co-
mision un informe anual sobre las IED que se ¢jecutan
en el territorio, asi como informar tanto a dicho ente
como a los otros Estados sobre los controles que esta

* ESPLUGUES MOTA, Carlos. Libre circulacién de inversiones
en la Unién Europea en tiempos de COVID-19. Revista Derecho &
Justicia, v. 3, n. 1, p. 99-139, 2020.

“ UNION EUROPEA. Reglamento 2019/452 del Parlamento Eurgpeo
y del Consegjo de 19/ 03/ 2019 para el control de las inversiones directas extran-
Jeras en la Unidn. Disponible en: https://cur-lex.curopa.cu/legal-con-

tent/ES/ALL/?uri=CELEX:32019R0452 Acceso en: 25 feb. 2021.

ejerciendo sobre las inversiones. A su vez, los Estados
pueden emitir ciertas consideraciones u observaciones
respecto al control desarrollado. Igualmente, el Regla-
mento establece un mecanismo de cooperaciéon con
respecto a las IED que estén fuera del control. En esos
casos, un Estado miembro puede emitir observaciones
a otro Estado miembro sobre la eventual afectacion a la
seguridad o al orden publico.

La Comision puede también emitir un dictamen di-
rigido a un Estado donde se ha realizado una IED que
afecte a los intereses de la Unién. Asimismo, se crea un
grupo de expertos para el control de la inversién ex-
tranjera en la UE, junto a mecanismos de cooperacion
internacional con terceros paises. Los Estados miem-
bros, a efectos de la ejecucion del Reglamento, nom-
bran un punto de contacto quienes participan junto a
la Comisién en todos los aspectos regulados por dicha
normativa.

En este orden de ideas, no solo la UE ha dictado este
tipo de normativas. En fechas recientes, UNCTAD ha
advertido que varios pafses han promulgado leyes que
limitan o restringen la inversién, en atenciéon a la preo-
cupacion de su seguridad nacional, en particular, ante
posibles adquisiciones de bienes nacionales y tecnologia

por parte de “inversionistas hostiles”’

. Comparado con
aflos anteriores, se estima que tales medidas aumenta-

ron en un 43%.

A titulo ilustrativo, en Austria fue promulgada la Fo-
reign Direct Investment Control Act en 2020 que exige a las
autoridades competentes a examinar cuidadosamente
las inversiones que puedan amenazar la seguridad o el
orden publico®. En Canada fue promulgada una not-
mativa que establece la extension de ciertos plazos de
tiempo durante 2020 para que las autoridades puedan
realizar el escrutinio de las inversiones extranjeras en di-
cho territorio, fundamentada en la seguridad nacional®.

En Espafia, en octubre de 2020 fue promulgado el
Real Decreto-ley 34/2020, de 17 de noviembre, de me-
didas urgentes de apoyo a la solvencia empresarial y al

Y7 UNCTAD. Investment Policy Monitor. New York: United Nations,
2021. p. 1.

*®  AUSTRIA. Foreign Direct Investment Control Act de 24/07/2020.
Disponible en: https://trade.ec.curopa.cu/doclib/docs/2020/sep-
tember/tradoc_158955.pdf Acceso en: 23 feb. 2021.

© CANADA. Temporary extension of certain timelines in the national secu-
rity review process due to Covid-19. 2020. Disponible en: https://www.
ic.ge.ca/eic/site/ica-lic.nsf/eng/1k81225.html Acceso en: 4 ene.
2021.
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sector energético, y en matetia tributaria®, que suspende
el régimen de liberalizacion de IED en dicho pais has-
ta el 30/06/2021. Esta restriccion aplica a IED sobre
empresas que coticen en Hspafia y sobre aquellas no
cotizadas, siempre que el valor de la inversién supere
los 500 millones de Euros, efectuadas por residentes de
paises de la UE y de la Asociacién Europea de Libre
Comercio. Mientras que, en Finlandia, atendiendo a las
soluciones del mencionado Reglamento UE 452/2019,
fue modificada la legislacion especial denominada Aez on
the screening of the foreign corporate acquisitions para unifor-
mar los critetios de revisién de la IED en dicho pais™.

5.2 Nuevos tratados de IED: hacia la proteccion
del espacio regulatorio de los Estados
y laimposicion de obligaciones a los
inversionistas

En la actualidad, los Estados contindan celebrando
tratados de inversién. Sin embargo, la Unctad advierte
que la cantidad de acuerdos en esta materia ha ido dis-
minuyendo si comparamos las cifras con afios anterio-
res. En efecto, a la fecha de redaccion de este trabajo,
segun informe de esta organizacién internacional entre
el 1 de mayo y el 31 de diciembre de 2020, fueron cele-
brados al menos 15 tratados de los cuales 14 contienen
disposiciones generales sobre inversion y uno responde
a un tratado bilateral de promocioén y proteccion de in-

versiones®2,

Uno de los aspectos destacables en la nueva gene-
racion de tratados responde a la mayor preocupacion
de los Estados en suscribitlos en condiciones que ga-
ranticen su desarrollo socioeconémico, atendiendo a
los objetivos de desarrollo sustentable de la Agenda de
Naciones Unidas de 2030*. Esta Agenda contiene 17

50 ESPANA. Rea/ Decreto-ley 34/2020, de 17 de noviembre, de medidas
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>t FINLANDIA. Act on the screening of the foreign corporate acquisitions.
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VI, Ami; MATINLASSI, Juhani. Amendments to the finnish rules
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2 UNCTAD. Investment Policy Monitor. New Yotk: United Nations,
2021. p. 7.

3 UNCTAD. World Investment Report 2018: investment and new in-

objetivos en varios ambitos, con el proposito de me-
jorar la calidad de vida de las personas. Aunque escapa
del ambito material de este trabajo, si debemos indicar
que su cumplimiento depende en gran medida de la in-
teraccion de la iniciativa publica y privada. En efecto, la
IED se requiere para financiar tales objetivos, asi como
se exige que los Estados sean cuidadosos en la atrac-
cién de la inversion que mas se adapte a sus intereses™:
es decir, captar la IED que propenda a la creacién de
energfas limpias renovables, la mejora del capital huma-
no local y, en general, que contribuya efectivamente al
desarrollo sustentable del Estado receptor. Con ocasioén
de ello -y también dadas las lecciones que ha arrojado la
practica arbitral®- los nuevos tratados, por un lado, con-
tienen normas que limitan el tipo de inversion protegida

en dichos acuerdos®

y reiteran la reserva del espacio
regulatorio de los Estados®; y, por otro, se establecen
obligaciones tanto para el Estado receptor como para el
propio inversionista en aras de promover y cumplir con

objetivos de responsabilidad corporativa™.

dustrial policies. Disponible en: https://unctad.org/en/Publication-
sLibrary/wir2018_en.pdf Acceso en: 23 ene. 2021.
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ed Nations, 2020. p. 29.
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En primer lugar, la reserva del referido espacio re-
gulatorio en instrumentos internacionales de inversion
— conocida como la potestad soberana reconocida bajo
el Derecho Internacional por la cual el Estado puede
intervenir en la economia® - se acentda. Esto sucede
especialmente ante eventuales reclamos de inversores
foraneos por expropiaciones ilegales (en muchos casos,
indirectas) o la violacién de alguna otra garantia material
(especialmente el trato justo y equitativo), en supuestos
cuando el Estado receptor dicta una medida para pro-
teger un objetivo legitimo de politica publica como el

cuidado al medio ambiente o la salud colectiva®.

Varios acuerdos transfronterizos celebrados en esta
ultima década tienden a incorporar en un articulo es-
pecial la reserva del poder regulatorio de los Estados
contratantes; o incluir en el apartado del articulo sobre
expropiaciones una solucion conforme a la cual las me-
didas no discriminatorias de caracter regulatorio -diri-
gidas a proteger legitimos objetivos publicos como la
salud publica, la seguridad, el medio ambiente, la moral
publica, la proteccién social o de los consumidores o
de la diversidad cultural- no seran consideradas como
expropiaciones, salvo ciertas excepciones. Asi lo han
establecido, 2 modo ilustrativo, el Acuerdo de liberali-
zacion, promocion y proteccion de inversiones entre
Japon y Geotgia (2021)°"; el Acuerdo de Cooperacion
y Facilitacion de Inversiones entre la Republica Federa-
tiva de Brasil e India (2020)% el Acuerdo de Coopera-
ci6n y Facilitacion de Inversiones entre la Republica de
Ecuador y la Republica Federativa de Brasil (2019)%; el

® HERNANDEZ G, José Gregorio. Balance y perspectivas del
Arbitraje Internacional de Inversiones. Revista Electronica de Derecho
Administrativo Venezolano, n. 10, p. 69-94, 2016. p. 103.

@ POLANCO LAZO, Rodrigo. Two wotlds apart: the changing fea-
tures of international investment agreements in Latin America. In:
TANZI, Attila et al. (ed.). International investment law in Latin America:
problems and prospects: derecho internacional de las inversiones en
América Latina: problemas y perspectivas. Leiden: Brill Edit., 2016.
p. 68-97; MARTINEZ-FRAGA, Pedro; RYAN REETZ, C. Public
International Iaw: rethinking regulatory sovereignty in the global area.
Cambridge: Cambridge University Press, 2015. p. 261.

0 UNCTAD. Acuerdo de liberalizacion, promocion y proteccion de inver-
siones entre Japin y Georgia. 2021. Disponible en: https://investment-
policy.unctad.org/international-investment-agtreements/ treaty-
files/6078/download Acceso en: 01 mar. 2021.

2 UNCTAD. Acuerdo de Cooperacién y Facilitacion de Inversiones entre
la Repiiblica Federativa de Brasil e India. 2020. Disponible en: https://
investmentpolicy.unctad.org/international-investment-agreements/
treaty-files/5912/download Acceso en: 01 mar. 2021.

% UNCTAD. Acuerdo de Cooperacion y Facilitacion de Inversiones entre la
Repiiblica de Ecuador y la Repriblica Federativa de Brasil. 2019. Disponible
en: https://investmentpolicy.unctad.org/international-investment-

Acuerdo Comercial entre la Republica de Argentina y la
Republica de Chile (2017)*; el Protocolo Adicional de
la Alianza del Pacifico (2014)® y el Protocolo de Coo-
peracién y Facilitacion de Inversiones Intra-Mercosur
(2017)%, entre otros.

En segundo lugar, ademas de la exigencia de un
comportamiento diligente a los inversionistas y el cum-
plimiento con las normas de Derecho interno durante
la larga duracion con el Estado receptor, se esta incor-
porando también en los recientes tratados el deber de
implementar y respetar reglas de responsabilidad social
corporativa”. Ejemplo de esta situacion corresponde
al caso de los Acordos de Coooperagao e Facilitagao de In-
vestimentos (ACFI) de Brasil. En algunos, como ocurre
con el ACFI entre la Republica Federativa de Brasil y la
Republica de Colombia y el ACFI entre la Reptblica Fe-
derativa de Brasil y Malawi (ambos de 2015), se empla-
za a los Estados para adoptar medidas que exijan a los
inversores a cumplir con programas de responsabilidad
social que involucre planes de vinculacién con los dis-
tintos grupos de interés, respeto de los derechos huma-
nos, estimulo y creacién de empleo para comunidades
locales, asi como la implementacién y cumplimiento de
reglas de gobierno corporativo. Asimismo, otros ACFIs
-como el celebrado con los Emiratos Arabes Unidos
(2019)- establecen que la responsabilidad recae direc-
tamente en el inversor, quien debe cumplir con los es-
tandares mas altos de desarrollo sustentable del Estado
receptor, considerando las Directrices de la OCDE para
las empresas multinacionales.

agreements/ treaty-files/5887/download Acceso en: 01 mar. 2021.
¢ UNCTAD. Acuerdo Comercial entre la Repiiblica de Argentina y
la Repriblica de Chile. 2017. Disponible en: https://investment-
policy.unctad.org/international-investment-agreements/ treaty-
files/5661/download Acceso en: 01 mar. 2021.

% SUBSECRETARIA DE RELACIONES ECONOMICAS IN-
TERNACIONALES. Protocolo Adicional de la Alianza del Pacifico. 2014.
Disponible en: https://www.subrei.gob.cl/docs/default-source/
default-document-library/protocolo-adicional-al-acuerdo-matco.
pdf?sfvrsn=ee8f6eb3_0 Acceso en: 5 mar. 2021.

% UNCTAD. Protocolo de Cooperacién y Facilitacion de Inversiones Intra-
Mercosur. 2017. Disponible en: https:/ /investmentpolicy.unctad.org/
international-investment-agreements/ treaty-files /5548 /download
Acceso en: 5 mar. 2021.
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6 Conclusiones

El replanteamiento sobre la libre circulacién de in-
versiones de la UE y los cambios legislativos realizados
por distintos paifses en pro de la protecciéon de sus in-
tereses locales por sobre la apertura de mercados, dan
cuenta de la existencia de una fase inicial de desgloba-
lizacion. El analisis tanto de las leyes nacionales como
de las nuevas soluciones convencionales en materia de

inversiones arroja una visién estatal mas precavida.

La imposicién de filtros o controles a la IED justifi-
cada por razones de “seguridad nacional”, el “cuidado
del medio ambiente” o el “resguardo de la salud colecti-
va”,as{ como la reserva de espacios regulatorios, ha ido
en aumento especialmente en tiempos de pandemia. La
preocupacion de los Estados en este ambito también se
refleja en el tipo de inversion foranea que se desea atraer
y, en particular, en captar aquella que realmente apoye a
su propio desarrollo socioeconémico. Ademas, se com-
promete al inversionista en este proceso, no solo por el
cumplimiento voluntario a las normas y estandares del
Estado receptor, sino también a través de la incorpora-
cién en los tratados de nueva generacién de reglas de
responsabilidad social corporativa.

Sin embargo, debemos también advertir que esta
fase inicial de desglobalizacién no tiene caracter uni-
versal. No todos los Estados estan adoptando politicas
restrictivas. Por el contrario, y tal como refiere la Unc-
tad, hay otros que contindan y mantienen sus politicas
de apertura y atraccion de IED. Aun falta por ver las
consecuencias de la pandemia una vez que finalice, el
avance de la tecnologia en tiempos de crisis y si el resto
de los paises de la comunidad internacional se pliegan
0 no a este replanteamiento de prioridades y politicas
publicas y legislativas en torno a la IED a futuro.
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Resumo

Analisam-se, por meio deste artigo, os novos acordos entabulados entre Rei-
no Unido e Unido Europeia em decorréncia do Brexit. Apesar de conterem
tracos globalizatérios ao priorizarem o livre comércio e a cooperacio, seus
desdobramentos revelam uma realidade desglobalizada, permeada pelo re-
torno da légica estatizante na arena internacional, representada pelo Reino
Unido, em detrimento da coordenagao interestatal proporcionada pela su-
pranacionalidade, levada a efeito pela Unido Europeia. A desglobalizagio,
enquanto refluxo da globalizacio, pode ser estudada com base em perspec-
tivas ¢ metodologias distintas, razdo pela qual se elege o plano da politica
internacional, mais precisamente, o impasse politico da atualidade, para a
compreensio das suas repercussdes no ambito juridico internacional. Com
base nessa racionalidade, investiga-se o Brexit como processo de (re)nacio-
nalizaciao do poder e da politica no plano estatal, demonstrando, por fim, a
passagem da multilateralidade dos tratados formulados com base na globa-
lizagao, para a bilateralidade dos acordos, prépria da desglobalizacio. Para
tanto, utilizou-se pesquisa qualitativa, bibliografica e documental, baseada
nos trés novos acordos entre o Reino Unido e a Unido Europeia, bem como
no acordo de saida (o Brexit). Por conseguinte, as implica¢oes juridicas in-
ternacionais resultantes da investigagao revelam um incremento de acordos
integrando duas partes, como entre a Unido Europeia e o Reino Unido, ¢
deste com diversos paises nos ultimos trés anos, uma das consequéncias da
desglobalizacio, em detrimento da multilateralidade expressiva de tratativas
juridicas internacionais, um dos tragos da globalizacio.

Palavras-chave: Desglobalizacio; Brexit; Unido Eutropeia; Reino Unido;
Acordos bilaterais.

Abstract

The purpose of the article is to analyze the new agreements made between
the United Kingdom and the European Union in the wake of Brexit. Despi-
te containing globalization traits by prioritizing free trade and cooperation,
its consequences reveal a deglobalized reality, permeated by the return of the
statist logic in the international arena, represented by the United Kingdom,



to the detriment of interstate coordination provided
by supranationality, carried out by the Union Europe-
an Union. Deglobalization as a pushback to globaliza-
tion can be studied under different perspectives and
methodologies, which is why the plane of international
politics is chosen, more precisely, the current political
impasse, for the understanding of its repercussions in
the international legal sphere. Based on this rationale,
Brexit is investigated as a process of (re)nationalization
of power and politics at the state level, demonstrating,
finally, the passage from the multilaterality of treaties
formulated under the aegis of globalization, to the bila-
terality of agreements, characteristic of deglobalization.
Therefore, qualitative, bibliographical and documentary
research was used, based on the three new agreements
between the United Kingdom and the European Union,
as well as on the exit agreement (Brexit). Therefore, the
international legal implications resulting from the inve-
stigation reveal an increase in agreements integrating
two parties, such as between the European Union and
the United Kingdom, and the latter with several countri-
es in the last three years, one of the consequences of
deglobalization, rather than expressive multilateral legal
dealings, one of the features of globalization.

Keywords: Deglobalization; Brexit; European Union;
United Kingdom; Bilateral agreements.

1 Introducao

A saida do Reino Unido da Unido Europeia (UE),
conhecida como “Brexit”, contracdo das palavras ingle-
sas “Britain”, de Gra-Bretanha e “exit”, de saida, cons-
titui relevante emblema do processo desglobalizatério,
seus estudos e repercussdes, sobretudo no Direito In-
ternacional: trata-se de um produto da desglobalizago,
especificamente, no que tange a crise soberana que re-
monta ao processo de globalizagao.

Isso porque a UE representa um importante exem-
plo de instituicdo supranacional dotada de coopera¢iao
internacional e de governanga. Composta, atualmente,
por 27 Estados, constitui n3o apenas um metrcado co-
munitario, mas um modelo politico, dado o seu elevado
grau de institucionalizacio. Ao ultrapassar as quatro fa-
ses de integra¢do regional, atingiu inédita referéncia or-
ganizatoria, com interven¢oes em diferentes dominios
estatais.

Por essa razao, a saida do Reino Unido da Uniao
Europeia, por decisio populat!, proporciona interes-
sante senda de problematica e enseja discussdes sobre
os impactos da desglobalizacdo na ideia central de su-
pracionalidade, por meio da investigacdo acerca da rea-
propriacao do poder politico no plano interno do Reino
Unido, no movimento que ficou conhecido como ““/ake
back control’* e que produziu efeitos diretos na formula-
¢ao dos novos acordos entre o Reino Unido e a Unido
Europeia.

Por outro lado, nesse inovador contexto, os trés
acordos que entraram em vigor em janeiro de 2021,
ap6s a finalizagdo do Brexit, delinearam as futuras re-
lagbes em segmentos de elevada importancia entre as
partes, nomeadamente a cooperacio e 0 comércio, a co-
laboracao nuclear e, por fim, a seguranca para a troca e
protecao de informacoes classificadas.

Por conseguinte, o artigo busca tracar linhas de in-
tegragdo na andlise da desglobaliza¢io, do Brexit, e dos
novos acordos entre Reino Unido e Unido Europeia,
de vigéncia recente, de forma a demonstrar que, muito
embora esses acordos prestigiem o livre comércio e a
cooperagdo internacional entre as partes, proprios da
globalizacdo e da integracio, os tratados encontram-se
enredados por processo desglobalizado, ante a adesio
predominante a0 nacionalismo westphaliano® do Brexit,

'O resultado da consulta popular realizada no Reino Unido em
23 de junho de 2016 sobre a sua saida ou permanéncia na Unido
Europeia foi: 51,9% pelo fave (sair) e 48,1% pelo remain (continuar).
UNITED KINGDOM. The Electoral Commission. 2016. Disponivel
em:  https://www.clectoralcommission.org.uk/find-information-
by-subject/elections-and-referendums/past-clections-and-refer-
endums/eu-referendum/electorate-and-%20count-information.
Acesso em: 20 jun. 2021. Sobre o uso corrente do termo “refer-
endo” pela literatura especializada sobre a consulta popular realizada
no Reino Unido, um ponto ¢ digno de nota: a Constituicio Federal
brasileira dispoe no artigo 14, incisos I e II, que o referendo é uma
consulta popular convocada apés o ato legislativo ou administra-
tivo, cumprindo ao povo a sua ratificacdo ou rejeigao. Ja o plebiscito
¢ convocado com anterioridade a ato legislativo ou administrativo,
cabendo ao povo, pelo voto, aprovar ou denegar o que lhe tinha
sido submetido. Assim, tecnicamente, sob a perspectiva juridica
brasileira, a consulta popular referente ao “Brexit”, tratar-se-ia de
um plebiscito e nao de um referendo. No presente trabalho, no en-
tanto, optou-se pela grafia “referendo” em virtude da sua adogio
no respectivo ato legislativo, aprovado na Camara dos Comuns, que
determinou a realizacdo da consulta popular, o “European Union
Referendum Act 2015” e pela literatura consultada, “British Refer-
endum”.

2 SOARES, Ant6nio Goucha. Brexit: o referendo de 2016. Relagoes
Internacionais, Lisboa, v. 1, n. 61, 2019. p. 70.

> PAUL, Tv. Globalization, deglobalization and reglobalization:
adapting liberal international order. International Afjairs, Oxford, v.

ALVES, Angela Limongi Alvarenga ; ALMEIDA, Daniel Freire e. Desglobalizacao, Brexit e os novos acordos entre Reino Unido e Unido Europeia. Revista de Direito Internacional, Brasilia, v. 18, n. 3,

<! p. 33-51, 2021.
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revelando a passagem da 16gica multilateral, em relaciao
a elaboracdo de tratativas, para a da bilateralidade inte-
restatal.

Para atingir os referidos desideratos, o texto esta
dividido em trés partes, com enderecos precisos. No
primeiro tépico, desenvolve-se a perspectiva vislumbra-
da pelo ideario da desglobalizagiao, em suas diferentes
vertentes, ¢ que embasam as analises seguintes. Na se-
quéncia, concentram-se esforcos na tematica da desglo-
balizacao e nas repercussoes politicas no contexto do
Brexit, com seu acordo de saida, que perdurou até 31 de
dezembro de 2020, a sinalizar o processo de retomada
do poder e da politica em ambito nacional no Reino
Unido. Por fim, analisam-se os principais capitulos im-
plicantes com os novos acordos entre a Unido Euro-
peia e o Reino Unido, alinhados aos pontos revelados
pela desglobalizacao e pelo Brexit. Para tanto, recorre-
-se a pesquisa qualitativa, bibliografica, e documental,
baseada nos trés novos acordos entre o Reino Unido
e a Unido Buropeia, bem como no acordo de saida (o
Brexit).

2 Desglobalizacao

A ideia de “desglobalizacio” foi inicialmente pen-
sada por Walden Bello, no inicio dos anos 2000, como
proposta de alternativas e contrapesos ao capitalismo
liberal instalado com a intensificagdo da globalizacio, a
fim de mitigar as fissuras sociais provenientes das desi-
gualdades dele decorrentes®. Dessa perspectiva, a des-
globalizagdo representa muito mais um mecanismo de
“domestica¢io” da globaliza¢dao® do que, propriamente,
uma rea¢do adversa, na medida em que trabalha junta-

mente, € NAO contrariamente, a ela.

A partir de entlo, o termo foi disseminado e passou
a ser utilizado de forma ampla, para designar o atual
processo de desaceleracao da globalizacio, com o isola-
mento dos Estados® e as dificuldades de cooperagio in-

97, n. 5, p. 1599-1620, set. 2021. p. 1610.

* BELLO, Walden. Deglobalization: ideas for a new wotld economy.
London: Zed Books, 2002; BELLO, Walden. Desglobalizacao: ideias
para uma nova economia mundial. Petrépolis: Vozes, 2003. p. 139;
RANIERI, Nina. Teoria do Estado: do Estado de direito ao Estado
democritico de direito. 2. ed. Barueri: Manole, 2018. p. 198.

> BELLO, Walden. The virtues of deglobalization. Amsterda: Transna-
tional Institute, 2009. p. 1.

¢ BITTAR, Eduardo Catlos Bianca. Crise econdmica, desglobali-

ternacional’. Esse processo, enquanto contramovimen-
to da globaliza¢io, passou a ser nominado de diferentes
formas e estudado sob perspectivas e metodologias dis-
tintas®. Muitos dos ctiticos da globalizagio optam pela
expressio “crise da globaliza¢gio™. Mas ha aqueles que
a designam por outras expressoes, como “globalizacido
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2.0”" ou “hipetrglobalizacio™"!, por exemplo. David
Held, Thomas Hale ¢ Kevin Young utilizam o léxico
“gridlock”, expressao em Lingua Inglesa, cujo uso cor-

<<

rente significa “impasse”, “engarrafamento” e ¢ utiliza-
da pelos autores para designar o bloqueio politico da
atualidade, a desglobalizagdo, com base na perspectiva
da crise politica e do impasse politico decorrente das
falhas nos instrumentos de governanca global. O termo
se refere, especificamente, a um conjunto de condi¢bes

e mecanismos que impedem a efetiva cooperacio inter-

zagdo e direitos humanos: os desafios da cidadania cosmopolita na
perspectiva da teoria do discurso. Revista Mestrado enr Direito, v. 12, n.
1, p. 259-293, 2012. p. 266.

’ HALE, Thomas; HELD, David; YOUNG, Kevin. Gridlock: why
global cooperation is failing when we need it most. Cambridge: Pol-
ity Press, 2013.

8 Além disso, hd aqueles que entendem que a desglobalizacio nio
existe e que 0 momento atual se insere em uma “segunda era” da
globalizagdo, em contraponto a retracdo econdémica ocorrida nos
anos 1930, conhecida como a “Grande Depressio” e que o mo-
mento atual, portanto, poderia ser designado como “Grande Re-
cessio”. BORDO, Michael. The second era of globalization is not yet over:
an historical perspective. 2017. Disponivel em: https://www.nbet.
org/system/files/working_papers/w23786/w23786.pdf  Acesso
em: 15 dez. 2021. Em contrapartida, ha os que entendem que a
globaliza¢do sempre comportou avangos e retrocessos, operacionali-
zando justaposicdes entre realidades globalizadas e desglobalizadas.
Kevin O’Rourke e Jeffrey Williamson chegam a essa conclusio a
partir de andlises da histéria da economia. Partindo da restricao mer-
cantilista antiglobal (1492-1820), continuam com o primeiro século
global (1820-1913) e o recuo antiglobal (1913-50), e concluem com
o segundo século global (desde 1950) e indicagoes recentes sobre
uma mudanca em dire¢do a outro recuo. A crise financeira glob-
al de 2008 teria despertado o interesse na financeirizagio do co-
mércio, a saber se ambos, apds atingirem o climax no inicio dos
anos 2000, declinariam continuamente depois disso. O’ROURKE,
Kevin; WILLIAMSON, Jeffrey. Globalization and history: the evolu-
tion of a nineteenth-century atlantic economy. Cambridge: MIT,
1999; O’ROURKE, Kevin. Economic history and contemporary
challenges to globalization. Journal of Economic History, Cambridge, v.
79, n. 2, p. 356-382, 2019.

* HOEKMAN, Betnard. The global trade slowdown: a new normal?
London: Centre for Economic Policy Research, 2015; BORDO,
Michael. The second era of globalization is not yet over: an historical per-
spective. 2017. Disponivel em: https:/ /www.nber.org/system/files/
working_papers/w23786/w23786.pdf Acesso em: 15 dez. 2021.

1" VAN BERGEIJK, Peter. Deglobalization 2.0: trade and openness
during the Great Depression and the Great Recession. Cheltenham:
Edward Elgar Publishing, 2019.

" RODRIK, Dani. Has globalization gone too far? Washington: Insti-
tute for International Economic, 1997.

ALVES, Angela Limongi Alvarenga ; ALMEIDA, Daniel Freire e. Desglobalizacao, Brexit e os novos acordos entre Reino Unido e Unido Europeia. Revista de Direito Internacional, Brasilia, v. 18, n. 3,

< p.33-51,2021.
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nacional na atualidade'. No presente trabalho, apesar
de adotar essa abordagem, opta-se pelo termo “desglo-
balizagio” dada a sua consensualidade®.

Do ponto de vista econémico, a maioria dos estu-
diosos apresenta como motivos da desglobalizagao a
recente crise econdomico-financeira de 2008 — que tem
como principais fundamentos a financeirizagio —, a
desigualdade de renda e a concentracio de riqueza'®.
Em linhas gerais, a financeirizacdo ocorre a partir do

2 HALE, Thomas; HELD, David; YOUNG, Kevin. Gridlock: why
global cooperation is failing when we need it most. Cambridge: Pol-
ity Press, 2013. Nesse mesmo sentido, Camila Villard Duran, An-
dreas Klasen, Taylor St John, Anna Florini, Kyle McNally, James
Orbinski, Tom Pegram, Garret Wallace Brown, Lucas Kello e Mi-
chael Clarke. HELD, David e al. Beyond gridlock. Cambridge: Polity
Press, 2017.

3 BELLO, Walden. Deglobalization: ideas for a new wotld econo-
my. London: Zed Books, 2002; BELLO, Walden. Desglobalizacao:
ideias para uma nova economia mundial. Petrépolis: Vozes, 2003;
JUBILUT, Liliana Lyra; ALVES, Angela Limongi Alvarenga. The
COVID-19 pandemic in a time of deglobalization: challenges and
perspectives for global governance and international cooperation.
Denver Journal of International Law and Policy, Denver, v. 49, n. 1, 2021;
COOPER, Luke; AITCHISON, Guy. The dangers abead: Covid-19,
authoritarism and democracy. London: LSE, 2020; JAMES, Harold.
Deglobalization as a global challenge. CIGI Papers, n. 135, p. 1-20,
jun. 2017; JAMES, Harold. Deglobalization: the rise of disembodied
unilateralism. Annual Review of Financial Economy, v. 10, p. 219-237,
nov. 2018; VAN BERGEIJK, Peter. Deglobalization 2.0: trade and
openness during the Great Depression and the Great Recession.
Cheltenham: Edward Elgar Publishing, 2019; RANIERI, Nina. Teo-
ria do Estado: do Estado de direito ao Estado democratico de diteito.
2. ed. Barueri: Manole, 2018. p. 198; LEWANDOWSKI, Enrique
Ricardo. Estado minimo, p6s-modernidade e desglobalizacao. Con-
sultor Juridico, Sio Paulo, 4 abr. 2017. Disponivel em: https://www.
conjur.com.br/2017-abr-04/lewandowski-estado-minimo-pos-
modernidade-desglobalizacao. Acesso em: 11 nov. 2020; BITTAR,
Eduardo Carlos Bianca. Crise econdmica, desglobalizagio e direitos
humanos: os desafios da cidadania cosmopolita na perspectiva da
teoria do discurso. Revista Mestrado em Direito, v. 12, n. 1, p. 259-293,
2012; SANTOS, Boaventura de Sousa. A iluséria desglobalizagio.
Outras Palavras, Sio Paulo, 14 out. 2017. Disponivel em: http://
outraspalavras.net/capa/boaventura-a-ilusoria-desglobalizacao/
Acesso em: 11 nov. 2020; TORAINE, Alain; MENDES, Candi-
do. Social-democracia e desglobalizacao. Rio de Janeiro: Educam, 2002;
TROY]JO, Marcos. Desglobalizagio: cronica de um mundo em mu-
danga. Sao Paulo: Agbook, 2016. Hé ainda aqueles que entendem
que a desglobaliza¢do nao existe e que 0 momento atual importaria
em uma nova fase da globalizaco, nominando-a de “globalizagio
2.0”, em contraponto a retracao da globaliza¢do ocorrida nos anos
1930, época da assim chamada “Grande Depressio”. HOEKMAN,
Bernard. The global trade slowdown: a new normal? London: Centre for
Economic Policy Research, 2015; BORDO, Michael. The second era of
lobalization is not yet over: an historical perspective. 2017. Disponivel
em: https://www.nber.org/system/files/working_papers/w23786/
w23786.pdf Acesso em: 15 dez. 2021.

" FARIA, José Eduardo. O direito na economia globalizada. Sio Paulo:
Malheiros, 2004.

desequilibrio entre o mercado financeiro e a economia,
gerando o aumento da influéncia das bolsas de valores
sobre toda a estrutura econ6mica, bem como sobre as
institui¢oes, inclusive governamentais. Isso indica uma
clivagem na economia real, como patologia do capita-
lismo. Essa disparidade entre a criacdo e a liberacio de
valor permitiria especula¢des, “bolhas” e, por ultimo,
crises econdmico-financeiras®. A desigualdade de renda
e a concentra¢io de riqueza, por sua vez, convergem em

efeitos colaterais da globaliza¢ao'

porque, 20 promover
a ultra valotizacao do mercado, a transnacionalizacio e
a desregulamentacio, a globalizacdo tende a produzir
grandes disparidades e desigualdades socioeconomi-

cas'’.

Como consequéncia dessas tensoes, ocorre a solidi-
ficacio de uma nova divisao de classes nas sociedades
globalizadas: entre aquelas que prosperaram na econo-
mia globalizada e aquelas que nio tiveram o mesmo €xi-
to. Decorrem daf as divisGes entre aquelas que compar-
tilham os mesmos valores e as que nao compartilham;
entre as que podem diversificar seus riscos e capitais e
aquelas que nio podem fazé-lo. Tem-se na sequéncia
um aprofundamento das fissuras sociais'® no ambito in-
terno dos Estados, levando a tensoes, desestabilidades,
antagonismos e, por fim, a erosao dos lacos sociais.

Pensar as crises economico-financeiras do capital
contemporaneo como fator desencadeador da desglo-
baliza¢ao implica, necessariamente, desconsiderar que
as crises do capital contemporaneo sio recorrentes e
nem sempre geram processos de desglobalizacio”,
a exemplo das recentes crises na Asia, em 1997, na

5 FARIA, José Eduardo. O direito na economia globalizada. Sio Paulo:
Malheiros, 2004.

16 RODRIK, Dani. The globalization paradox: democracy and the fu-
ture of the world economy. New York: W.W. Norton & Company,
2011. p. 113-127.

7 PIKETTY, Thomas. O capital no século XXI. Rio de Janeiro: Int-
rinseca, 2014. p. 543.

8 RODRIK, Dani. Has globalization gone too far? Washington: Insti-
tute for International Economic, 1997. p. 10.

1 HOEKMAN, Betnard. The global trade slowdown: a new normal?
London: Centre for Economic Policy Research, 2015; BORDO, Mi-
chael. The second era of globalization is not yet over: an historical perspec-
tive. 2017. p. 1. Disponivel em: https:/ /www.nber.org/system/files/
working_papers/w23786/w23786.pdf Acesso em: 15 dez. 2021.

% FISCHER, Stanley. The Asian ctisis: causes and cutes Interna-
tional Monetary Fund. Finance and Develgpment, New York, v. 35, n.
2, jun. 1998.
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Russia, em 1998”! e no Brasil a partir de 2011* Em
face desse argumento, pode ser apontado o fato de que
a crise de 2008, que estaria diretamente relacionada ao
atual processo de desglobalizacao, foi deflagrada pelos
Estados centrais, diferentemente das crises anteriores.
Todavia, como contra-argumento, é possivel pensar no
protagonismo que os Estados localizados fora do eixo
do Atlantico Norte assumiram a partir da década de
1990, como apontam os estudos sobte o “Sul Global”>.

Além disso, estudiosos da globalizagdo econdémica
sustentam que, mesmo quando o equilibrio se inclina
para a globalizacdo, ha processos desglobalizatérios
ocorrendo simultaneamente®. Por essas razoes, trata-
-se de pensar nao em realidades espelhadas, tampouco
conflitantes, mas de imbricacGes e sobreposi¢oes, e, por
fim, 16gicas ambivalentes, dada a instabilidade vivencia-
da pela ordem global contemporanea.”

Inobstante, é de se ressaltar que, com base na pers-
pectiva da politica, diferentemente da econdmica, 0s es-
tudos sobre a desglobaliza¢do apontam muito mais para
problemas de geopolitica e para falhas decorrentes dos
mecanismos de governanca estabelecidos no pos-guerra
do que para fatores econdémicos. Isso sugere que a des-

2 UNITED NATIONS CONFERENCE ON TRADE AND
DEVELOPMENT. The Russian erisis. Disponivel em: https://unc-
tad.org/system/files/ official-document/poirrsd002.en.pdf  Acesso
em: 14 dez. 2020.

# SERRANO, Franklin; SUMMA, Ricardo. Aggregate demand and
the slowdown of Brazilian economic growth in 2011-2014. Nova
Economia, Belo Horizonte, v. 25, n. spe, p. 803-833, dez. 2015. p.
803; GILLESPIE, Patrick. Brazil falls deep into recession. CNN,
New York, 28 ago. 2015. Disponivel em: https://money.cnn.
com/2015/08/28/news/economy/brazil-recession/ Acesso em:
14 dez. 2020.

# SANTOS, Boaventura de Sousa. Para além do pensamento abis-
sal: das linhas globais a uma ecologia dos saberes. In: SANTOS,
Boaventura de Sousa; MENESES, Maria Paula. Epistemologias do Sul.
Coimbra: Almedina, 2009; MORIN, Edgar. Para um pensamento
do Sul. In: MORIN, Edgar. Para um pensamento do Sul: didlogos com
Edgard Morin. Rio de Janeiro: SESC, 2011; ROSA, Marcelo. Epis-
temologias do Sul: ensaio bibliografico sobre limites e perspectivas
de um campo emergente. Civitas, Porto Alegre, v. 14, n. 1, p. 43-65,
jan./abr. 2014; LANDER, Edgardo. A clonialidade do saber: euro-
centrismo e ciéncias sociais, perspectivas latino-americanas. Buenos
Aires: CLACSO, 2005. Também sobre a emergéncia do Sul, cf. OR-
GANIZACAO DAS NACOES UNIDAS. Relatdrio de desenvolvimento
humano 2013: a ascensio do Sul: progresso humano em um mundo
diversificado. Disponivel em: http://hdr.undp.org/sites/default/
files/hdr2013_portuguese.pdf. Acesso em: 20 fev. 2020.

# KORNPROBST, Markus; PAUL, Tv. Globalization, deglobaliza-
tion and the liberal international order. International Affairs, Oxford,
v. 97, n. 5, p. 1305-1316, sep. 2021. p. 1310.

» ALVES, Angela Limongi Alvarenga. Globalizacao, desglobalizacio e
impactos na soberania estatal. No prelo.

globalizacdo tem rafzes muito mais profundas do que as
analises econdmicas indicam.

Paralelamente, significativas alteragdes ocorreram,
tanto em ambito local como global. Um dos fatos
mais marcantes da evolucdo politica recente refere-se
ao regionalismo e a consequente formacio de blocos
regionais, decorrentes da globaliza¢do contempora-
nea, tornando porosas as relagdes entre o interno e
o internacional, o “dentro” e o “fora”. A emergéncia
de mecanismos de governanca, publica e privada, de-
monstra que, muito além da politica, a administragao e
a produgio do direito também foram deslocalizadas do
paradigma estatal em prol da construcao da ideia de su-
pranacionalidade. Na medida em que a estrutura global
de governanca se torna disfuncional, a desglobalizacio
se instala e desafia a logica globalizada, tensionando o
globalismo, o regionalismo, a integracdo e, portanto, a
supranacionalidade.

Isso porque, com a globaliza¢io, a ordem global pas-
sou a ser altamente enredada pelo comércio, finangas,
comunicag¢do, poluentes, violéncia e muitos outros fa-
tores que fluem por meio das fronteiras nacionais. Isso
criou uma vulnerabilidade na estrutura global: acoes
dantes localizadas deixaram de sé-lo, afetando direta-
mente as vidas em outros distantes cantos do mundo
e vice-versa. Além disso, o aumento de forcas multi-
polarizadas na arena global, com as mais diversas mati-
zes de interesses sendo representadas e, ainda, questdes
juridico-politicas internacionais passaram a permear os
contextos nacionais. Dessa forma, uma complexa rede
de governanca global foi criada para fazer frente as no-
vas demandas provenientes dessas relacoes.

Entretanto, o aprofundamento da interdependéncia,
propria da globaliza¢ao™, gerou outros desafios que,
relacionados, tornaram dificultosa a operacionaliza-
¢do desses mecanismos de governanga. Isso porque a
interdependéncia criou uma demanda por institui¢bes
que, por sua vez, foi providenciada pelos Estados. A
crescente institucionalizacdo no poés-guerra alimentou,
ainda mais, a interdependéncia, demandando mais insti-
tucionalizacio, gerando novos ciclos, e, por fim ao auto
refor¢o da interdependéncia, levando essas instituicoes
a inefetividade®. Esse caminho ¢ interfaciado por ou-
tros fatores que, conjugados, levam a desglobalizacao.

% HELD, David; MCGREW, Anthony. Prés e contras da globalizaao.
Rio de Janeiro: Zahar, 2001. p. 12.
2 HALE, Thomas; HELD, David; YOUNG, Kevin. Gridlock: why
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Primeiro, a difusao do poder do mundo globalizado,
principalmente em razdo das economias emergentes,
aumentou o numero de atores que precisam coNcor-
dar e a diversidade de interesses que devem ser acomo-
dados. Segundo, o legado institucional do pds-guerra,
uma vez disfuncional, encontra dificuldades na tomada
de decisbes. Terceiro, o aprofundamento da interdepen-
déncia criou a necessidade de institui¢oes mais comple-
xas e sofisticadas do que as que foram criadas. Quarto,
a proliferacao de institui¢oes tem levado a regimes mais
complexos e fragmentados que impedem a sua efetivi-
dade e a prépria cooperagio.”

Percebe-se, assim, o crescente distanciamento entre
as necessidades por solucdes globais e a habilidade de
sinalizacdo das instituicdes multilaterais para encontra-
-las®. Isso demonstra as dificuldades de operacionaliza-
¢do da governanga, mais especificamente, o enfraqueci-

mento da cooperacio internacional®

, 0 que evidencia
a crise politica instalada no processo globalizatorio: a

desglobalizacao.

Esse impasse politico pode ser explicado pela pro-
pria estrutura global de governanca. Os sucessos an-
teriores da cooperacio internacional — a cria¢do da
propria Unido Buropeia ¢é bastante ilustrativo —, faci-
litadores da globalizacdo e fomentadores das relacdes
econOmicas’, aprofundaram a interdependéncia ao
ponto em que a cooperagdo tornou-se mais dificultosa
na atualidade™.

global cooperation is failing when we need it most. Cambridge: Pol-
ity Press, 2013. p. 10-17.

# HALE, Thomas; HELD, David; YOUNG, Kevin. Gridlock: why
global cooperation is failing when we need it most. Cambridge: Pol-
ity Press, 2013. p. 2.

¥ HALE, Thomas; HELD, David; YOUNG, Kevin. Gridlock: why
global cooperation is failing when we need it most. Cambridge: Pol-
ity Press, 2013. p. 2.

% HALE, Thomas; HELD, David; YOUNG, Kevin. Gridlock: why
global cooperation is failing when we need it most. Cambridge: Pol-
ity Press, 2013. p. 2.

' A criagdo do sistema ONU exemplifica a questdo, bem assim, a
estrutura de cooperagao internacional articulada no pds-guerra.

2 HALE, Thomas; HELD, David; YOUNG, Kevin. Gridlock: why
global cooperation is failing when we need it most. Cambridge: Pol-
ity Press, 2013. p. 2. O atual cendrio de enfraquecimento da Or-
ganizagaio Mundial do Comércio (OMC) em face do alargamento
da Organizacio para a Cooperagio e Desenvolvimento Econémico
(OCDE) constitui um exemplo bastante ilustrativo: a atuagio da
OMC num contexto de globaliza¢do e plena cooperacio fez com
que a propria instituicao se fortalecesse e alcangasse expressiva rep-
resentatividade no cendrio internacional ao deliberar sobre comér-
cio; ja num contexto de retragdo da globalizacdo e da cooperacao, a
atuagdo da OCDE tem atraido muito mais Estados, mesmo em con-

Esse contexto sugere que a governanga global lidou,
com sucesso, com os problemas aos quais inicialmente
se destinava, mas nio conseguiu resolver os problemas
que emergiram de sua propria existéncia®. Isso porque
a interdependéncia nao apenas gera uma demanda por
instituicoes internacionais, mas instituicdes internacio-
nais eficazes também criam uma estrutura que, por sua
vez, gera uma interdependéncia ainda mais forte, levan-
do a um desafiador impasse®. Com menos cooperacio,
o processo de globalizacio encontra entraves, convo-
lando, outrossim, a sua desaceleracio.

Dessa perspectiva, a desglobalizacio pode ser enten-
dida como uma forma de explicar a globalizacdo, nao
necessariamente contra ela, mas, inclusive, percebendo
seus impactos positivos (como a internacionalizagio
dos direitos humanos®™ e os derivados de suas forcas
centripetas que promovem a cooperacio dos Estados,
e a percepcio das questdes que demandam por agdes
globais), com o objetivo de apresentar novos caminhos
para corrigir rumos diante das complexidades apresen-
tadas™. Dessa perspectiva, a desglobalizacio pode ser
um diagnostico do atual estagio da globalizagao, desta-
cando suas falhas para permitir seu apetfeicoamento”.

di¢bes menos vantajosas, como € o caso do Brasil, que pleiteia, atual-
mente, 0 seu ingresso na organizacao. Isso porque, dado o numero
reduzido de participantes na OCDE, as negociagGes se tornam mais
simples, facilitando as decisdes comerciais. Isso, em um contexto
de desglobalizacao e isolamento politico dos Estados, se mostra ex-
tremamente vantajoso. NADDI, Beatriz. O alargamento da OCDE
como estratégia de adaptacio ao novo cenario internacional e o caso
brasileiro. Observatdrio do Regionalismo, Sao Paulo, 4 fev. 2020. Dis-
ponivel em: http://observatotio.repri.otg/artigos/o-alargamento-
da-ocde-como-estrategia-de-adaptacao-ao-novo-cenario-internac-
ional-e-o-caso-brasileiro/?fbclid=IwAROsPITDto6Ljg6 Y QvwC
B3Gc93-mgl7XbIOKXV8FbxlpdI-SryDbeCWdXlw. Acesso  em:
07 fev. 2021. Ja sobre a participagio da Unido Europeia na OMC.
CAPUCIO, Camilla. Aspectos juridicos da participacio da Unido
Europeia na OMC: compreendendo sutilezas de um delicado enlace.
Revista de Direito Internacional, Brasilia, v. 15, n. 3, p. 290-305, 2018.

* STUENKEL, Oliver. Book review: “Gridlock: why global coop-
eration is failing when we need it most”. BJIR, Marilia, v. 4, n. 3, p.
694-699, set./fev. 2015. p. 695.

* HALE, Thomas; HELD, David; YOUNG, Kevin. Gridlock: why
global cooperation is failing when we need it most. Cambridge: Pol-
ity Press, 2013. p. 2.

» HELD, David. Global politics after 9/ 11: failed wars, political frag-
mentation and the rise of authoritarism. London: Global Policy,
2016. p. 16.

* JUBILUT, Liliana Lyra; ALVES, Angela Limongi Alvarenga. The
COVID-19 pandemic in a time of deglobalization: challenges and
perspectives for global governance and international cooperation.
Denver Journal of International Law and Policy, Denver, v. 49, n. 1, 2021.
p. 2-3.
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A partir dai, verifica-se que a desglobalizagio tem
fundamentos e implica¢bes politicas que reverberam
em diversas areas e, por certo, produzem reflexos dire-
tos nos mecanismos de governanga, regionais e globais.
Diante disso, é relevante compreender como, e em que
medida, a desglobalizacdo tem afetado as relacGes en-
tre o Reino Unido e a Unido Europeia, no contexto do
Brexit e no cenario dos inéditos acordos entre as partes.

3 Desglobalizacao e repercussoes
politicas no contexto do Brexit

Do ponto de vista das demandas, ressalta-se a con-
sulta pablica anterior ao Brexit, realizada no Reino Uni-
do, em 1975, e que decidiu pela permanéncia junto a
entio Comunidade Europeia®, alinhava-se a um franco
movimento pro-globalizacio. Ja a consulta realizada em
2016 somente foi convocada na tentativa de acomodat
a polarizacio de interesses internos®, dada a insatisfacio
ja existente na dimensdao interna britanica em razao da
soberania, caracterizando uma disputa politica marcada-
mente nacionalista e antiglobalista versus cosmopolita e
globalista®, bastante caractetistica do processo de des-
globalizacdo. Apesar da integracio a Unido, desde 1973,
ha, no ambito doméstico contemporaneo, forte corren-
te politica a defender que a soberania estatal ¢ dura e,
constantemente, atacada pela Unido, e que as normativas
provenientes dela, principalmente em razio do Direito
Europeu, dificultam, ¢ até mesmo impedem, o cresci-
mento do Reino Unido, econdmica e socialmente*.,

Além disso, outro ponto é digno de nota: o fato de
que a consulta popular ndo tem natureza vinculante
no Reino Unido, em virtude da regra constitucional da

global cooperation is failing when we need it most. Cambridge: Pol-
ity Press, 2013.

% MARTINO, Antonio. Brexit. Revista de Reflexion y Andlisis Politicas,
Buenos Aires, v. 21, n. 2, p. 565-575, 2017. p. 566.

¥ O referendo decorre de uma promessa eleitoral de David Cam-
eron por ocasido de sua reeleicio como Primeiro-Ministro, em 2015.
LABRANO, Roberto. A saida de um Estado-membro do processo
de integracdo: o Reino Unido e a Unido Europeia. RSTPR, Assun-
¢ao, v. 4, n. 8, p. 1-15, ago. 2016. p. 4.

% ROBERTS, Sara. Fogos de artificio, bandeiras e signos: vozes das
ruas de uma Inglaterra pos-Brexit. Trabalhos em Linguistica Aplicada,
Campinas, v. 59, n. 1, p. 491-5006, 2020. p. 494.

“ CONSANI, Notberto; PERSICO, Juan Carlos. Las implicaciones
del Brexit en Europa y el mundo. Relaciones Internacionales, 1.a Plata, v.

28,n.57, p. 1-11, dez. 2019. p. 2.

soberania do Parlamento britinico*?. Isso, todavia, nio
impediu que ao referendo fosse reconhecida inquestio-
navel forga politica, enquanto expressao deliberativa da
opinido publica®. Prevaleceu, no caso, a regra geral de
soberania popular™, prépria do Estado de Direito®, em
detrimento do postulado constitucional de soberania
parlamentar existente no Reino Unido. Assim, ainda
que os resultados dos referendos no Reino Unido sejam
meramente consultivos, nos termos do ordenamento
constitucional, o sistema politico observou a vontade
politica manifestada pelos cidadaos, seguindo para sua
concretizacio na saida do bloco*.

Considerando-se o padrido de votagao e o perfil dos
eleitores, infere-se que, a respeito dos quatro paises que
compdem o Reino Unido, Escécia e Irlanda do Norte
votaram pela permanéncia na UE (67% e 63%, respec-
tivamente) e Pafs de Gales e Inglaterra, apoiaram a sai-
da (cada qual com 53%). Entre os votantes (72,2% dos
cidadaos aptos a votar), os que pretendiam permanecer
eram, em sua grande maioria, jovens (entre 18 e 24 anos
de idade, 73%), que possuiam nivel superior de escolari-
dade (com bacharelado, 57% e com mestrado, 65%), que
tinham trabalho (em tempo integral ou parcial, 53%) e
possufam caracteristicas étnicas diferentes (ascendéncia
africana, 73% e muculmana, 70%). As pessoas que de-
sejaram sair eram, majoritariamente, pessoas mais velhas
(com 60 anos ou mais, 63%), com menos escolaridade
(com ensino médio ou menos, 56%) e sem seguranca
economica (desempregados e aposentados, 64%0)".

2 MCCONALOGUE, Jim. The British Constitution resettled: patlia-
mentary sovereignty before and after Brexit. London: Palgrave Mac-
millan, 2020.

# SOARES, Anténio Goucha. Brexit: o referendo de 2016. Relagoes
Internacionais, Lisboa, v. 1, n. 61, 2019. p. 68.

# Para alguns autores, no hd que se falar em soberania popular,
mas em reafirmagao da soberania parlamentar, uma vez que detendo
o poder de decisio final, o Parlamento Britanico decidiu sobre a sai-
da da Unido Europeia, no exercicio de sua representatividade, apds
a consulta aos eleitores. MCCONALOGUE, Jim. The British Con-
stitution resettled: parliamentary sovereignty before and after Brexit.
London: Palgrave Macmillan, 2020. p. 243.

# SOARES, Anténio Goucha. Brexit: o referendo de 2016. Relagies
Internacionais, Lisboa, v. 1, n. 61, p. 214-229, 2019.

* SOARES, Anténio Goucha. Brexit: o referendo de 2016. Relagies
Internacionais, Lisboa, v. 1, n. 61, p. 214-229, 2019. p. 68.

7 SHEA, Michael; GUTIERREZ CARDENAS, Elena. Brexit: is
the British Parliamentary and electoral system in crisis? Politica y
Cultnra, Villa Quietud, v. 1, n. 50, p. 83-106, 2019. p. 87. Vale destacar
que, em Gibraltar, o voto a favor da permanéncia na Unido alcan-
cou 96%, indicando a importancia na manutencao da relagio atual
com a Espanha e o bloco europeu para os gibraltinos. CONSANI,
Notberto; PERSICO, Juan Carlos. Las implicaciones del Brexit en
Europa y el mundo. Relaciones Internacionales, 1.a Plata, v. 28, n. 57, p.
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Além disso, por faixa etaria, as classes médias eram
mais propensas a votar para ficar, e as classes traba-
lhadoras para sair, e, dentro de cada classe, os jovens
tinham mais chances de votar para ficar; e as pessoas
mais idosas, maior propensio pata votar em sait*®. Por
outro lado, de acordo com o género, entre as classes so-
ciais de melhor renda e entre 35 e 54 anos, as mulheres
tinham onze pontos a mais do que os homens pata vo-
tar para ficar, assim como os trabalhadores (tempo in-
tegral ou parcial, setor publico ou privado), estudantes,
hipotecarios e inquilinos; ao contrario de proprietarios
de casas, inquilinos de habita¢ao social e aposentados,
que votaram para sait®.

Esse cenario revela as desigualdades provenientes
da propria globalizacao, entre aqueles que se conside-

2750

ram “vencedores e vencidos™", evidenciando diferen-
¢as econdmicas, sociais e culturais dentro do proprio
Reino Unido: Londres e algumas das maiores cidades,
consideradas como polos cosmopolitas na Europa, vo-
taram para ficar. Cidades menores, no centro e no norte,
cuja produgio industrial foi deslocalizada pelo processo
globalizatério, deixando ressentimentos entre a classe
trabalhadora, votaram para sair. O préspero sul da In-
glaterra votou para ficar, o norte, considerado abando-
nado, para sair”’.

Os que se consideravam “derrotados” da globali-
zagdo, que sao eleitores mais velhos e com menos es-
colaridade e qualificagdo académica, tenderam a votar
em partidos que defendiam a soberania nacionalizada,
o protecionismo economico, politicas de controle da
imigracio e valores autoritarios®. Em contrapartida, os
que se denominavam “vencedores” da globaliza¢ao, os
mais jovens, com qualifica¢des universitarias, e que vi-
vem em zonas urbanas, foram mais inclinados a votar

1-11, dez. 2019. p. 6.

% SHEA, Michael; GUTIERREZ CARDENAS, Elena. Brexit: is
the British Parliamentary and electoral system in crisis? Politica y
Cultnra, Villa Quietud, v. 1, n. 50, p. 83-106, 2019. p. 87-88.

¥ SHEA, Michael; GUTIERREZ CARDENAS, Elena. Brexit: is
the British Parliamentary and electoral system in crisis?. Politica y
Cultnra, Villa Quietud, v. 1, n. 50, p. 83-106, 2019. p. 88.

0 GOES, Eunice. Eleicoes no Reino Unido: efeitos Brexit e austeri-
dade produzem surpresa eleitoral. Relagies Internacionais, Lisboa, v. 1,
n. 56, p. 77-92, dez. 2017. p. 85.

51 SHEA, Michael; GUTIERREZ CARDENAS, Elena. Brexit: is
the British Parliamentary and electoral system in crisis? Politica y
Cultnra, Villa Quietud, v. 1, n. 50, p. 83-106, 2019. p. 85.

2 No contexto migratdrio, veja PIOVESAN, Flavia Cristina; OLS-
EN, Ana Carolina Lopes. Tolerancia e refugio: um ensaio a partir do
acordo EU-Turquia. Revista de Direito Internacional, Brasilia, v. 14, n.
2, p. 215-235, 2017.

em partidos europeistas e de valores cosmopolitas, que
apoiavam a imigracdo, o feminismo e o comércio livre,
embora nem sempre de forma acritica™.

Paralelamente, algumas correntes tedricas explicam

a vitéria soberanista e eurocética pela falta de identi-

ficacao e afinidade dos britdnicos para com a Unido

continental. Isso porque pesquisas realizadas pelo Eu-

robarémetro™, apds a implementag¢io da nacionalidade

europeia, a partir da década de 1990, apontam que os

britanicos eram o0s que menos aceitavam a constru¢ao

de uma “identidade europeia”, bem como a aderéncia a

um projeto coletivo supranacional europeu. Além disso,

a percepcio sobre o pertencimento a uma sociedade ou

comunidade de direitos comuns e o grau de confianca

dos britanicos sobre as institui¢des da UE sempre foi

igualmente baixo, o que leva a concluir que a atitude

eurocética dos britanicos é antiga, continuada e inde-

pendente das crises econdémicas, em especial a de 2008,
como se poderia imaginar:>

Um exemplo de que a crise econdémica nido pode

ser vista como um verdadeiro zurning point no eu-

roceticismo britanico ¢ que, no caso dos pafses da

zona do euro que sofferam violentamente com a

crise econdmica, tais como Portugal e Grécia, esses

demonstraram uma queda significativa em sua ava-

liacao sobre a democtracia na UE na ocasido de suas

reformas de ajuste sob a crise soberana. A grande

maioria dos paises, na verdade, pioraram sua avalia-

¢ao sobre a democracia na Unido quando compara-

dos os indices de 2010 e 2012. No entanto, o Eu-

robarémetro revela que o Reino Unido ndo mudou

sua posicao no ranque da avaliagio da democracia

na UE, mantendo-se como o Estado-membro que

pior avalia a democracia na regido, ou seja, apenas

45% dos respondentes consideram a Unido demo-

cratica (em contraste com a Alemanha, que apre-

senta indice de 75% de avaliagdo positiva sobre a
democracia na regiio).*

Com efeito, do ponto de vista econémico, é preciso
reconhecer que o Brexit indica, além de desglobaliza-
¢ao, também desaceleracao da economia. Em 2019, o

% GOES, Eunice. Eleicoes no Reino Unido: efeitos Brexit e austeri-
dade produzem surpresa eleitoral. Relagies Internacionais, Lisboa, v. 1,
n. 56, p. 77-92, dez. 2017. p. 85.

> Mecanismo adotado pelo Parlamento Europeu para mensurar e
compreender a opinido publica em todos os Estados-membros da
UE. UNIAO EUROPEIA. Euxrobarometer. Disponivel em: https://
www.curoparl.europa.cu/at-yout-service/pt/be-heard/eurobarom-
eter Acesso em: 30 dez. 2020.

> 'TOSTES, Ana Paula. Unido Eurgpeia: resiliéncia e inovagio politi-
ca no mundo contemporaneo. Curitiba: Appris, 2017. p. 155-156.

* 'TOSTES, Ana Paula. Unido Eurgpeia: resiliéncia e inovagio politi-
ca no mundo contemporaneo. Curitiba: Appris, 2017. p. 156-157.
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Fundo Monetario Internacional (FMI) ja apontava para
o momento de vulnerabilidade e incertezas a gerarem a
desaceleragiao econémica global, mas isso antes mesmo
da sua consumacio, dada as tensdes comerciais entre
China e Estados Unidos”, o que leva a crer que a fissura
na Unido Europeia e as tensdes do Brexit contemplam
aspectos desglobalizatérios relacionados muito mais a
crise politica do que econdémica®™, e, portanto, a crise
soberana e de supranacionalidade.

A soberania é uma questio que se encontra no
cerne da ordem politica internacional desde a Paz de
Westphalia, em 1648%. A soberania contemporanea, po-
rém, com a intensifica¢ao da globalizacio, passou a se
descentralizar, desfocando-se e deslocando-se do eixo
central do Estado para multiplas fontes concorrentes
de poder legiferante, provenientes da estrutura global
de governanca e, no caso do Reino Unido, ha, ainda, o
incremento da estrutura de governanga da propria UE.

Apesar dessa complexa estrutura que acabou por
inaugurar um modelo hibrido de governanc¢a®, esta-
tal e interestatal/supranacional, ao longo do tempo, o
Reino Unido usufruiu do melhor dos dois mundos®,
nacional e integrado a UE, aceitando os bonus e, dificil-
mente, compartilhando dos seus 6nus. No decurso da
sua insercdo na Unido, o Reino Unido conseguiu viabi-
lizar uma série de exce¢bes a integracao mais estreita,
valendo-se do que lhe era conveniente integrar e do que
ndo era®, e, ainda assim, os apelos soberanistas e de re-
nacionalizagdo dos poderes soberanos foi decisivo para
a decisao sobre a sua saida.

Além de nio adotar o euro, moeda da Unido, reve-
ladora da tltima fase de integracio atingida (a da Unido
Economica e Monetaria), o Reino Unido também guar-
dou a exce¢do de nao pertencer a area Schengen, de
abertura de fronteiras e de livre circulacdo de pessoas na
Europa. Antes do Reino Unido, o projeto europeu visa-

57 CONSANI, Notberto; PERSICO, Juan Carlos. Las implicaciones
del Brexit en Europa y el mundo. Relaciones Internacionales, 1.a Plata, v.
28, n. 57, p. 1-11, dez. 2019. p. 7.

* MARTINO, Antonio. Brexit. Revista de Reflexion y Andlisis Politicas,
Buenos Aires, v. 21, n. 2, p. 565-575, 2017. p. 570.

¥ KISSINGER, Henry. Diplomacia. Sio Paulo: Saraiva, 2012. p. 21.
9 "TOSTES, Ana Paula. Unido Eurgpeia: resiliéncia e inovagio politi-
ca no mundo contemporaneo. Curitiba: Appris, 2017. p. 165.

o SZUCKO, Angelica. Brexit and differentiated European (dis)in-
tegration. Contexto Internacional, Rio de Janeiro, v. 42, n. 3, p. 621-646,
nov. 2020. p. 621.

2. CONSANI, Notberto; PERSICO, Juan Carlos. Las implicaciones
del Brexit en Europa y el mundo. Relaciones Internacionales, 1.a Plata, v.

28,n.57, p. 1-11, dez. 2019. p. 2.

va a uma integracdo horizontal, sem excepcionalidades.
. Com todas as exce¢oes que o Reino Unido alcangou, a
sua populacdo, em grande medida, permaneceu relativa-
mente descolada do aprofundamento preconizado pelas
institui¢oes europeias das quais fazia parte e, sobretudo,
do Direito Europeu ao qual estava sujeita®.

Além disso, outras tentativas de conciliacio entre as
forcas politicas eurocéntricas e eurocéticas (e que, por
fim, delinearam-se entre globalistas e soberanistas) fo-
ram feitas. No Conselho Europeu, realizado em feverei-
ro de 2016, David Cameron, entio Primeiro-Ministro,
obteve para o Reino Unido importantes concesses da
UE em matéria de soberania, governanca (sobretudo a
econdmica), competitividade, beneficios sociais e livre
circulagdo, por ocasido da “Decisao Sobre o Novo Re-
gime do Reino Unido na Unido Europeia”, importando
esclarecer, com efeito, que tal regramento somente en-
traria em vigor se os britanicos decidissem pela perma-
néncia na UE%,

Se o Reino Unido usufrufa do melhor que a Uniao
poderia oferecer e se a soberania contemporanea, glo-
balizada, ndo implica soberania nacionalizada e concen-
trada no Estado, mas uma relagao estabelecida para com
a governanc¢a®, ¢ interessante investigar as razoes pelas
quais o movimento soberanista (e antiglobalista) preva-
leceu, a fim de retomar a soberania britanica concedida
para a Unido.

A saida do Reino Unido da Unido Europeia descreve
um processo de dificuldade da cooperacio internacio-
nal®. A colaboracio dentro da propria Unido é desafia-
da, e pode, inclusive, gerar crises politicas e processos
de ruptura ainda maiores em efeito dominé®” dentro do
proprio Reino Unido, tais como o reavivamento dos
processos de independéncia na Escocia®™ e tensdes his-

% TOSTES, Ana Paula. Unido Eurgpeia: resiliéncia e inovagio politi-
ca no mundo contemporaneo. Curitiba: Appris, 2017. p. 159.

6 CONSANI, Notberto; PERSICO, Juan Carlos. Las implicaciones
del Brexit en Europa y el mundo. Relaciones Internacionales, 1.a Plata, v.
28, n. 57, p. 1-11, dez. 2019. p. 2.

% ALVES, Angela Limongi Alvarenga. Sobre a soberania e governanca:
itinerarios para a construgio de novos conceitos. No prelo.

% BONNECKE, Svenja. Brexit: quo vadis? Estudios Internacionales,
Santiago, v. 51, n. 193, p. 9-36, 2019. p. 10. No original, a pesquisa
faz mengao ao “encerramento” da cooperacio internacional.

¢ SZUCKO, Angelica. Brexit and differentiated European (dis)in-
tegration. Contexto Internacional, Rio de Janeiro, v. 42, n. 3, p. 621-646,
nov. 2020.

% Um dos elementos-chave que encorajou os escoceses a decidir
pela permanéncia no Reino Unido no referendo realizado em 18 de
setembro de 2014 foi justamente a continuidade na Uniao Europeia,
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% e fora dele, como a retirada

téricas na Irlanda do Norte
de outros Estados-membros a convolar a desintegragao
da propria Unido. Nesse sentido, os movimentos euro-
céticos ganham cada vez mais espago, como na Franca

e na Grécia™.

Decorre dai o raciocinio segundo o qual o Brexit é
produto do impasse politico da atualidade, decorrente
do processo desglobalizatorio. As disfun¢des nos meca-
nismos de governanc¢a da UE e a insatisfacio do Reino
Unido precedem ao Brexit. Ainda em 2013, o proprio
governo britanico formulou um plano de “repatriamen-
to de poderes” da UE para os Estados-membros. Para
tanto, o Reino Unido exigiu que todos os seus minis-
térios, 6rgiaos e sociedade civil em geral, que compu-

ja que, se optassem pela independéncia, teriam que solicitar a sua
admissao diretamente junto a Unido e, a sua inclusio dependeria da
aceitacdo, por unanimidade, de todos os Estados-membros, o que o
Reino Unido, enquanto parte da UE, certamente, vetaria. GARCIA-
LOZANO, Soledad Torrecuadrada; GARCIA, Fonte Pedro. ?Qué
es el Brexit? Origen y possibles consequencias. Anuario Mexicano de
Derecho Internacional, Ciudad de México, v. 17, n. 1, p. 1-24, jan./dez.,
2017. p. 8-9.

% CONSANI, Notberto; PERSICO, Juan Carlos. Las implicaciones
del Brexit en Europa y el mundo. Relaciones Internacionales, 1.a Plata, v.
28, n. 57, p. 1-11, dez. 2019. p. 3-4.

"0 'TOSTES, Ana Paula. Unido Eurgpeia: resiliéncia e inovagio politi-
ca no mundo contemporaneo. Curitiba: Appris, 2017. p. 136-154.
Além de Franca (“Frexit”) e Grécia (“Grexit”), ja se fala em uma
possivel saida da Holanda (“Nexit”) e também da Polonia e Hun-
gria, que poderiam considerar seus propdsitos mais bem satisfei-
tos seguindo eventual modelo britinico, ap6s a saida, do que man-
tendo seus estatutos como membros da UE. GARCIA-LOZANO,
Soledad Torrecuadrada; GARCIA, Fonte Pedro. ?Qué es el Brexit?
Origen y possibles consequencias. Anuario Mexicano de Derecho Inter-
nacional, Ciudad de México, v. 17, n. 1, p. 1-24, jan./dez., 2017. p.
10. Também os xen6fobos do Partido Alternativa para a Alemanha,
o partido de extrema direita da Eslovaquia, Partido do Povo Eslo-
vaco e as forgas politicas de direita da Dinamarca, Suécia e Austria
somam-se as mesmas reivindicagoes, enquanto na Italia, o Movi-
mento Cinco Estrelas, em ascensio, reafirmou sua critica ao curso
europeu e a sua rejei¢do a continuidade do pais no euro, enquanto a
Liga do Norte revigorou sua demanda por um referendo para sair da
Unido. CONSANI, Notberto; PERSICO, Juan Carlos. Las implica-
ciones del Brexit en Europa y el mundo. Relaciones Internacionales, 1a
Plata, v. 28, n. 57, p. 1-11, dez. 2019. p. 6. No contexto da elevacio
do populismo, onde cita o fené6meno do Brexit. MACEDO, Julia
Assmann de Freitas; JACOBUCCI, Fabrizio Conte. Populism and
the evangelical church in Latin America: how anti-LGBTI forces
tried to stop the Colombian peace agreement. Revista de Direito In-
ternacional, Brasilia, v. 17, n. 2, p. 100-119, 2020. No mesmo sentido.
CONG, Wanshu. Chinese populism in the 1920s, extraterritoriality
and international law. Revista de Direito Internacional, Brasilia, v. 17, n.
2, p. 138-160, 2020. Na mesma linha. MOROSINI, Fabio Costa;
SANTOS, Gabriel Lee Mac Fadden; 1LUZ, Valentina Fonseca da;
MATA, Maia. Resenha de “Cultural backlash: Trump, Brexit, and au-
thoritarian populism.” Por Pippa Norris e Ronald Inglehart. Revista
de Direito Internacional, Brasilia, v. 17, n. 2, p. 424-434, 2020.

nham a sua estrutura interna de governanca, estudas-
sem, cuidadosamente, a situagdo juridica no que dizia
respeito a distribuicdo de competéncias entre a Unido
e os Hstados-membros. A principal hipotese era a de
que muitas competéncias tinham sido transferidas para
a UE no decurso das varias altera¢oes aos tratados fun-
dadores” e muito de soberania havia sido perdida para
a estrutura geral de governanga da Unido, sobretudo no
que diz respeito a atividade legiferante.

O estudo do governo britanico foi realizado em um
momento em que se convencia de que a reforma dos
tratados fundadores ocorreria, inevitavelmente, na zona
euro, presumindo que, nesse caso, o Reino Unido po-
deria aceitar tal reforma em troca de uma modificacio
fundamental dos tratados fundadores, seja por meio de
uma repatriacao de poderes, seja pela aquisi¢ao de um
status especial de “semi-membro” da UE. Isso, porém,
ndo ocorreu; tampouco a zona do euro sinalizou um
caminho reformista nesse sentido, preferindo celebrar
acordos intergovernamentais e a formulac¢ao de diversas
diretivas especificas por meio do Banco Central Euro-

peu (BCE)™.

O que ocorreu, de fato, foi o Brexit, formalizado
em um tratado internacional, que revelou os termos de
saida do Reino Unido da UE. Com efeito, foi seguido
o rito estabelecido pelo artigo 50° do Tratado da Unido
Europeia, mas com negocia¢oes conturbadas e enreda-
das, em especial no contexto da permanéncia do Reino
Unido no mercado comum europeu, e nas regras sobre
a circulacio de pessoas, intensificando as incertezas do
processo’.

Enquanto a Unido Europeia buscava preservar seus
interesses e impedir novos acenos de saida por parte
de outros paises membros, os ingleses passavam mensa-
gens dubias, reveladas por ideias da denuncia, mas per-
meadas por um acordo juridico de permanéncia, com
os mesmos direitos. Esse cenario resultou em varias
tentativas de aprovacao votadas no parlamento brita-

" BACA, Werner Miguel Kithn. Aspectos juridicos y perspectivas
politicas de una possible retirada de la Unién Europea por parte
del Reino Unido. RSTPR, Assungio, v. 4, n. 8, p. 64-94, 2016. p. 74.
 BACA, Werner Miguel Kithn. Aspectos jutidicos y perspectivas
politicas de una possible retirada de la Unién Europea por parte
del Reino Unido. RSTPR, Assungio, v. 4, n. 8, p. 64-94, 2016. p. 74.
» MALHADAS, Suyan Cristina; ALMEIDA, Daniel Freire e. O
direito de revogagdo unilateral do Brexit. In: ALMEIDA, Daniel
Freire e; BITTENCOURT, Olavo de Oliveira; MENEZES, Fabiano
Lourenco. O direito internacional em tipicos essenciais. New York: Lawin-
ter Editions, 2020. p. 199.
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nico, resultando em seguidas reprovacSes, nunca antes
vivenciadas dentro daquela Casa legislativa, sobre um
mesmo tema’.

Entretanto, a pressao por uma saida em acordo foi
impulsionada pelos receios advindos de uma saida #o
deal, com vigéncia estabelecida a durar pelo periodo en-
tre 1 de fevereiro de 2020 e 31 de dezembro de 2020™.
Assim, o tratado de saida, formalizador do Brexit, esta-
beleceu, na Parte 1, clausulas transversais para o adequa-
do entendimento e operag¢ao de saida. No item seguinte,
de direitos dos cidadaos, foram protegidos os interesses
mutuos de viver, trabalhar ou estudar no pafs anfitrido.
No ponto III, de regras relacionadas a separacdo en-
tre os espagos, o tratado buscou garantir uma retirada
ordenada, principalmente por meio de uma redugio
suave dos procedimentos em andamento e disposi¢oes
aplicaveis no final do perfodo de transi¢ao, com topicos
envolvendo a continuidade da circulacao de mercado-
rias colocadas no mercado antes do final do perfiodo
de transicao, os procedimentos aduaneiros, o acesso a
redes, sistemas de informacao e bases de dados, ditames
sobre o imposto sobre o valor acrescentado (IVA), a
continuidade da prote¢do no Reino Unido dos direitos
registrados ou concedidos, e a definicdo dos processos
de cooperacio judiciaria em curso em matéria penal, en-

7. De fato, a Parte III destacou o quio

tre outros temas
aprofundada era a integracio, denunciada pelo Reino
Unido, revelando a desglobalizagao. Como ja referido,
o tratado era transitorio (Parte IV), elevando a necessi-
dade de se estabelecer um novo acordo (ou novos trata-

dos), antes da consumacio dos termos de saida”.

* FERNANDES, Isabella Alvares; ALMEIDA, Daniel Freire e.
A Uniao Enropeia ¢ o Brexit: paradigmas e implica¢oes juridicas dos
novos acordos. New York: Lawinter Editions, 2021. p. 104.

5 CONSELHO DA UNIAO EUROPEIA. Acordo sobre a saida
do Reino Unido da Gra-Bretanha ¢ da Irlanda do Norte da Unido Eun-
ropeia ¢ da Comunidade Europeia da Energia Atimica. 2019. Dis-
ponivel em: https://eur-lex.curopa.cu/legal-content/PT/
TXT/?uti=0J:1:2020:029:TOC Acesso em: 12 abr. 2021.

6 CONSELHO DA UNIAO EUROPEIA. Acordo sobre a saida
do Reino Unido da Gra-Bretanha ¢ da Irlanda do Norte da Unido Eun-
ropeia ¢ da Comunidade Europeia da Energia Atimica. 2019. Dis-
ponivel em: https://eur-lex.curopa.cu/legal-content/PT/
TXT/?uri=0J:1:2020:029:TOC Acesso em: 12 abr. 2021; FER-
NANDES, Isabella Alvares; ALMEIDA, Daniel Freire e. A Unzdo
Europeia e o Brexit: paradigmas e implicagdes juridicas dos novos
acordos. New York: Lawinter Editions, 2021. p. 106.

77 Vale destacat, nesta sede, que na Parte V, de disposi¢oes finan-
ceiras, o texto garantiu que o Reino Unido e a Unido Europeia bus-
cariam honrar as obriga¢Ges financeiras assumidas em conjunto en-
quanto o Reino Unido era um Estado-Membro. Na mesma ordem,
na Parte VI, foi definida a gestdo do tratado, incluindo um mecan-

Por todo o exposto, ¢ evidente que a desglobaliza-
¢do e suas repercussoes conduziram as relagdes politi-
cas entre o Reino Unido e a UE, a despeito de todas as
tentativas na busca de solu¢bes formuladas por ambas
as partes. As falhas na estrutura de governanga mostra-
ram-se decisivas para impulsionar o processo de rena-
cionalizacao da soberania, bem como da relocalizacio
da atividade politica no Reino Unido™.

Apesar dos reclames em favor da retomada da so-
berania pelo Reino Unido, que o Brexit convola, tam-
bém ¢ relevante pensar que a soberania contemporanea,
globalizada e permeada pela governanca, subsiste, ainda
que o Reino Unido nao faga parte da Unido Europeia, ja
que a soberania britanica nio se encontra descolada da
realidade global — muito pelo contrario: o Reino Unido
foi, de fato, um importante player politico e proeminen-
te arquiteto a moldar a estrutura institucional global de
governanga do pds-guerra. Desse contexto, infere-se a
coexisténcia de dois cenarios: o de uma soberania glo-
balizada e interfaciada pela governanca e a de um pro-
cesso, uma tendéncia politica desglobalizada, um pushba-
¢k, um retorno a soberania localizada e centralizada no
Estado. De toda forma, o Brexit permite concluir que,
ha, no Reino Unido, tanto no plano da politica quanto
no do Direito, impactos relativos a globalizagao e a des-
globalizacdo, embora existam fortes evidéncias de que
h4, também, uma inclinacio preponderante da desglo-
balizagio sobre a globalizacio na ordem global vigente™
— e o carater de bilateralidade dos novos acordos entre
Reino Unido e Unido Europeia as confirmam.

Até o presente momento, a saida do Reino Unido
da Unido Europeia foi formalizada®, com seu acordo

ismo efetivo de resolucio de disputas, com regras e procedimentos,
ditames sobre o Protocolo relativo a Irlanda e Irlanda do Norte, e
disposicoes sobre o Protocolo relativo as zonas de soberania em
Chipre, e sobre o Protocolo relativo a Gibraltar. CONSELHO DA
UNIAO EUROPEIA. Acordo sobre a saida do Reino Unido da Gri-
Bretanha e da Irlanda do Norte da Unido Enropeia ¢ da Comunidade Euro-
peia da Energia Atdmica. 2019. Disponivel em: https://eur-lex.europa.
eu/legal-content/PT/TXT/?uri=0]J:L:2020:029:TOC Acesso em:
12 abr. 2021; FERNANDES, Isabella Alvares; ALMEIDA, Dan-
iel Freire e. A Unido Eurgpeia e o Brexit: paradigmas e implicacoes
juridicas dos novos acordos. New York: Lawinter Editions, 2021.
p. 107-108.

® SCHOLTZ, Leopold. Die ramp van Brexit. Journal of Humanities,
Pretoria, v. 59, n. 2, p. 292-300, jun. 2019. p. 9.

" KORNPROBST, Markus; PAUL, Tv. Globalization, deglobaliza-
tion and the liberal international order. International Affairs, Oxford,
v. 97, 1. 5, p. 1305-1316, set. 2021. p. 1310.

%A saida do Reino Unido da Unido Europeia se deu em 31 de
janeiro de 2020, com periodo de transicdo e validade de toda a es-
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de saida concluido. Porém, ainda nio se tem maiores
elementos e apontamentos que permitam afirmar que a
soberania foi total e completamente reformulada, a tal
ponto que tenha passado a ser tGnica e exclusivamente
uma propriedade estatal, ou seja, que as forcas da globa-
lizacdo e da governanca tenham sido totalmente exclui-
das e anuladas no Reino Unido. Isto porque os novos
acordos foram estabelecidos, ensejando analises sobre
seu contexto e seus impactos, necessitando reflexdes
sobre o desenvolvimento e o desenrolar dos aconteci-
mentos.

A entabulacao dos novos acordos entre Reino Uni-
do e Unido Europeia, apesar de contemplarem eviden-
tes tracos globalizatorios, como os sio o livre comércio
e a cooperagdo internacional, revelam uma realidade
desglobalizada, marcando a passagem da multilaterali-
dade de tratativas formuladas sob bases globalizadas,
para a bilateralidade interestatal dos acordos, prépria da
desglobalizacao.

4 Os novos acordos entre o Reino Unido e a
Uniao Europeia na perspectiva da desglo-
balizacao

Com a saida oficial do Reino Unido da Uniao Euro-
peia e a vigéncia determinada do acordo de saida (para
até 31 de dezembro de 2020), as partes iniciaram as ne-
gociacOes para os novos acordos (tratados). O objetivo
principal era mitigar os efeitos de uma saida no deal, e
estabelecer o futuro das relagdes naquele contexto.

Se, de um lado, a desglobalizagio foi a tonica até en-
tao; de outro, o estabelecimento de novas relagoes juri-
dicas internacionais bilaterais constituiu a busca priori-
zada pelos paises. Por parte do Reino Unido, a missao
destinada aos diplomatas era estabelecer acordos que
trouxessem os beneficios da integracio, mas sem os
eventuais compromissos de um Estado membro. Ja na
perspectiva da Unido Europeia, a ideia era nio abdicar,
definitivamente, do Reino Unido, mas sem concessoes
que poderiam incentivar novas saidas do bloco.

Nesse contexto, o texto provisorio (Draft Text) apre-
sentado ao Reino Unido™era integrado por seis topicos,

trutura normativa até 31 de dezembro de 2020. UNIAO EURO-
PEIA. EUR-Lex. 2020. Disponivel em: https://eur-lex.curopa.cu/
legal-content/PT/TXT/?uri=LEGISSUM%3A4301000.  Acesso
em: 06 jan. 2021.

8 EUROPEAN COMMISSION. Draft text of the agreement on the
new partnership with the United Kingdom. 2020. Disponivel em: https://
ec.curopa.cu/info/publications/draft-text-agreement-new-partner-

intitulados de “Disposi¢cbes Comuns, Economia e Co-
mércio, Parceria de Seguranca, Participacdo em Progra-
mas da Unido e Disposi¢oes Financeiras, Disposicoes
Institucionais, e Disposi¢des Finais e Protocolos”.

Como revelaram Fernandes e Freire e Almeida:

Até meados de dezembro de 2020 um Acordo es-
tava distante esbarrando em aspectos como a pesca
(Economia e Comércio), a protegiao ambiental, os
direitos dos trabalhadores, desnivelando os graus
de competi¢io entre os parceiros, governanca e
solucdo de controvérsias, entre outros temas com-
plexos. Um ponto fulcral era o Single Market. Com
a dificuldade em atingir um novo Acordo, as ques-
tdes envolvendo o abatimento do Mercado Unico
preocupavam a todos. Com efeito, o Single Market,
assegurando a “livre citculagiao de bens, servigos,
capitais e pessoas no mercado unico europeu”, é
uma parte ambiciosa, e até entdo inédita, da estru-
turacdo da Unido Europeia, cujo intuito maior foi
o de eliminar as fronteiras geograficas e institucio-
nalizar mais ainda a ideia de um territorio uno, de
proporcoes continentais.®

O imbroglio perdurou até o dia 24 de dezembro de
2020, com a celebracio de trés acordos. Inicialmente,
um “Acordo de Comércio e Cooperacio”, seguido de
um “Acordo de Cooperagao Nuclear” e, por fim, um
“Acordo sobre Procedimentos de Seguranca para Troca
e Protecao de Informacdes Classificadas”. Nesse sen-
tido, trés tratados passaram a responder pelas relacoes
entre a Unido Europeia e o Reino Unido®.

O primeiro acordo, o comercial, foi o mais ambi-
cioso, delineado em mais de 1400 paginas, destacando
as necessidades fulcrais entre as partes®. Com efeito, a

ship-united-kingdom_en Acesso em: 10 maio 2021.
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cooperagdo e o comércio impulsionaram as tratativas e
culminaram em um texto dividido em sete partes. Por
primeiro, estdo as disposi¢Ges comuns e institucionais,
seguindo (parte 2) do comércio, da cooperacao na apli-
cacgdo da lei e da justica criminal (parte 3), das questdes
tematicas (parte 4, saide e ciberseguranca), da partici-
pa¢do em programas da Unido (parte 5), das solucdes
de controvérsias (parte 6), e das disposi¢oes derradeiras
do tratado (parte 7). Na perspectiva da desglobalizagao,
dispensa o Reino Unido das obrigacdes e deveres da
Unido Europeia. Entretanto, deixa de receber os direi-
tos e os beneficios disponiveis da integragdo europeia.

Ponto fulcral, do single market, uma das maiores re-
feréncias do aprofundamento de lagos europeus, com
o atingimento das trés primeiras fases de integragdo
de um bloco (area de livre comércio, unido aduaneira e
mercado comum), a retirada passa a prejudicar as duas
partes, mas garante certa autonomia ao Reino Unido em
suas politicas aduaneiras, econdémicas e de circulacao de
mercadorias e servicos. A saida do mercado unico, na
esteira da desglobalizacdo, faz desmoronar uma estru-
tura concretizada pelos ventos da integracao. O afasta-
mento do Reino Unido sintetiza que, ndo sendo mais
componente da Unido, passe a encarar certos entraves
em disposi¢oes aduaneiras aos produtos, restricdes na
prestacdo e importa¢ao de servigos, necessidades de vis-
tos para estadias duradouras e o afastamento de progra-
mas da Unido Europeia, como o Erasmus+®.

Ainda no quesito comercial, das exportagdes e im-
portagdes, o novo acordo isenta de impostos aduanei-
ros, mas sujeita as transacOes a custos administrativos
e alfandegarios extras, resultantes do exercicio dos or-
gaos de soberania, que encarecerdo a compra e venda
de mercadorias, € o escoamento dos fornecimentos mu-

Part, and the United Kingdom of Great Britain and Northern Ireland, of
the Other Part. 2020. Disponivel em: https://cut-lex.curopa.cu/legal-
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tuos entre as partes. Logo, em relagdo a desglobalizagao,
os impactos serdo sentidos.

Por outro lado, um aspecto revelador do cenario
desglobalizante refere-se ao fato de que, pelos termos
do acordo, a relagao entre as partes ¢ fundamentada
pelo Direito Internacional, e ndo mais pelo Direito da
Unido BEuropeia, apartando a jurisdicao do Tribunal de
Justica Europeu e da legislagao da Unido Europeia nos
assuntos do Reino Unido a partir deste tratado™. Esse
cenario, de fato, elimina anos de um quadro juridico
integrado, resultando “essencialmente que nao ha mais
funcio para o Tribunal de Justica Europeu no Reino
Unido, com todos os seus jurisdicionados incluidos,
nem requisitos para o Reino Unido continuar a seguir a
legislacio da UE”Y".

No mesmo sentido, a saida do Eurojust, da Europol,
e dos programas da Unido Europeia, resgatam aspec-
tos da soberania do Reino Unido, mas também afastam
as cooperagdes construidas pela integracio do bloco.
Igualmente, o acordo resgata a soberania do Reino Uni-
do sobre suas dguas pesqueiras, no combate ao crime
organizado e ao terrorismo, na aplicacio dos padroes
laborais e climaticos, no contexto dos subsidios agrico-
las e industriais, ¢ na saide e seguranca social®.

Por conseguinte, os novos acordos, também assegu-
rados na questdo nuclear e na protecio de informagoes
classificadas, embora restritos pela propria extensao li-
mitada de seus textos”, revelam que a desglobalizacio
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foi exemplificada pelo contexto advindo do Brexit, e
dos novos acordos.

A corroborar a hipotese vislumbrada da desgloba-
lizagdo, estio os trés acordos bilaterais realizados en-
tre o Reino Unido e a Unido Europeia, bem como os
cinquenta e cinco tratados comerciais celebrados entre
o Reino Unido e diversos pafses como Canada, Chile,
Japio, México, Suica, entre outros™.

Na direcio oposta da construcdo integradora do
bloco europeu, a saida e os consequentes tratados bi-
laterais passam a instaurar um novo paradigma inter-
nacional, revelador do fenoémeno da desglobalizaciao

naquele espago.

E possivel vislumbrar que as implicacSes resultantes
da investigagdo revelam a passagem da multilateralidade
de tratativas juridicas internacionais, um dos tracos da
globalizacdo, para a bilateralidade interestatal dos acor-
dos, pactuados entre a Unido Europeia e o Reino Unido,
e entre este dltimo com diferentes pafses nos ultimos
trés anos, externando os elementos da desglobalizacao.

5 Consideracoes finais

A partir da analise estruturante da desglobalizacio,
¢ possivel apontar ilustragdes recentes no contexto eu-
ropeu, principiando pelo Brexit, com a consequente de-
nuncia, por parte do Reino Unido, do processo integra-
dor europeu. Nesta esteira, de inédita construcio juridica
internacional, os novos acordos entre a Unido Europeia
e o Reino Unido estabeleceram o futuro das relagdes en-
tre as partes, resgatando a primazia da soberania e do

Estado em pontos internacionais dos britanicos.

O Reino Unido, na perspectiva da desglobalizagao,
reune certas competéncias em assuntos como as dreas de
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pesca em sua zona economica exclusiva, procedimentos
aduaneiros e regulatérios nas importagdes provenientes
da Unido Europeia, condi¢des de licengas, servigos, vis-
tos, circulacdo de capitais, e participagao dos programas
europeus de assisténcia. Em adi¢ao, o Direito Interna-
cional regula os designios entre as partes, € N30 mais o
Direito da Unido Europeia. O Tribunal de Justica da
UE deixa de exercer sua jurisdi¢ao nas relagoes entre
as partes, ¢ para o Reino Unido. Ademais, aspectos da
seguranca nuclear e da protecio de informagoes classi-
ficadas elevam o papel do Estado nas condicionantes
estabelecidas.

Hssa contextura revela que, apesar de os diversos
acordos estabelecidos entre o Reino Unido e Unido
Buropeia prestigiarem o livre comércio e a cooperagiao
internacional, ambos bastante proprios da globalizacio,
essas tratativas encontram-se enredadas pela desglobali-
zagao, diante do nacionalismo westfaliano prevalente no
Brexit, notabilizando a passagem da légica multilateral
na elaboragdo de tratados, tipica do contexto globaliza-
do e propria da integracio, para a da bilateralidade inte-
restatal, ligada a renacionalizacdo do poder politico no
plano interno do Reino Unido. Esse mesmo fenome-
no revela-se pela iniciativa do Reino Unido em buscar
celebrar tratados comerciais bilaterais com diferentes
paises, como Canada, Chile, Japao, México, Suica, entre
muitos outros.

Com efeito, a ruptura da evolu¢io da integracdao na
arena europeia estabelece um novo paradigma naque-
le espaco, o que permite concluir que certas premissas
basilares dos estudos, atinentes a desglobalizacio, estao
presentes. Ilustracdes institucionais, economicas e poli-
ticas instigam o interesse sobre as repercussoes juridicas
deste fenomeno.

De fato, o momento histérico vivenciado e os topi-
cos abordados pelos novos acordos trardo impactos aos
europeus em geral, e aos nacionais do Reino Unido, em
especial. A desglobalizacio podera ser sentida em virtu-
de de os novos acordos estabelecerem regras em assun-
tos como as institui¢oes, os programas, as cooperagoes
mutuas, as regulacoes das exportagdes, das importagoes,
da circulagio de pessoas, da nacionalidade complemen-
tar, do exercicio da cidadania no ambito do parlamento
europeu, dos vistos, e da permanéncia no territério da
outra parte.

Em consequéncia da desglobalizagio evidenciada no
cenario pesquisado, as alteracdes criadas pelos novos
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acordos irao afastar, e nao aproximar, os povos, as em-
presas, as institui¢oes, e a integracio do Reino Unido a
Unido Europeia, trazendo importante contexto juridico
justificador de novas investigacoes.
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Resumen

En este trabajo partimos de la fundamentacion de las dos afirmaciones im-
plicitas en el titulo: la existencia de la desglobalizaciéon y el unilateralismo
como elemento caracteristico de ésta. A partir de este marco conceptual y
desde la hipotesis de la desglobalizacién como fenémeno, pasamos a mo-
strar algunos ejemplos que demuestran cémo el ambito de la fiscalidad in-
ternacional es particularmente permeable a este tipo de practicas dada su
estrecha vinculacion con la soberanfa. Con este objetivo se exponen tres
manifestaciones de caracter unilateral en el dmbito de la fiscalidad: El debate
sobre la coloquialmente conocida como “tasa Google”, en el intento de con-
struccion de un impuesto sobre servicios digitales hasta ahora infructuoso;
el problema de la definicién del concepto paraiso fiscal, en el que tampoco
existe acuerdo; y un esbozo sobre la situacion en la Unién Europea. De esta
forma tratamos de demostrar el tradicional pero creciente unilateralismo en
el ambito de la fiscalidad internacional. Todo ello asumiendo como método
la heuristica textual y la hermenéutica juridica. De este modo, acentuamos
el papel de la fiscalidad como herramienta clave en el proceso de desgloba-
lizacion, su funcién proteccionista y geoestratégica, las dificultades existen-
tes para lograr acuerdos en un ambito que debe ser tenido en cuenta tanto
port inversores privados como por Estados y su relevancia para la economia
mundial. Como resultado consideramos justificado y fundamentado el uso
del término “desglobalizacién”, asi como su necesaria conexioén con la fisca-
lidad internacional.

Palabras clave: fiscalidad; desglobalizacion; unilateralismo; globalizacion;
impuestos.

Abstract

In this paper we start from the basis of the two statements implicit in the
title: The existence of de-globalization and unilateralism as a characteristic
element of it. Based on this conceptual framework, we go on to show some
examples that demonstrate how the field of international taxation is particu-
larly permeable to this type of practice, given its close link with sovereignty.
With this purpose, three unilateral manifestations in the field of taxation
are presented: The debate on the colloquially known as the “Google Tax”,
in the attempt to construct a tax on digital services, so far unsuccessful; the



problem of the definition of the concept of tax haven,
on which there is no agreement either; and a sketch of
the situation in the European Union. In this way we try
to demonstrate the traditional but growing unilateralism
in the field of international taxation. All this assuming
textual heuristics and legal hermeneutics as a method.
In this way, we emphasize the role of taxation as a key
tool in the process of de-globalization, its protectioni-
st and geostrategic function, the difficulties in reaching
agreements in an area that must be taken into account
by both private investors and States, and its relevance
for the world economy.

Keywords: taxation; taxes; globalization; de-globaliza-
tion; unilateralism.

1 Introduccion

El ambito de la fiscalidad constituye uno de los
ambitos mas ligados a la soberanfa y por ello mas sus-
ceptibles a practicas de caracter unilateral. De hecho,
la fiscalidad no soélo es consecuencia de la soberania,
sino que constituye herramienta imprescindible para su
conservacion, puesto que aporta los recursos necesa-
rios para el funcionamiento y la existencia misma del
Estado. Debemos remarcar la vinculacién del concep-
to soberania con fiscalidad. La fiscalidad y la posibili-
dad de establecer tributos, la determinacién de éstos,
asi como los caracteres y elementos que los configuran
constituyen una competencia exclusiva de los 6rganos
legislativos de los Estados.

Es por esta vinculacién con la soberanfa y la practica
estatal que es uno de los ambitos mas refractarios a la
cooperacién internacional, como pretendemos mostrar
en este articulo, y cuyas variaciones permiten determi-
nar cambios de ciclo de fases mds aperturistas econé-
micamente a otras mas proteccionistas. Esta situacion
conlleva ademas a la dificil convivencia de esa capacidad
para autorregularse soberanamente los Estados, vincu-
lada a la soberania y a la fiscalidad, frente a la realidad de
un mercado global.

Como punto de partida resulta necesario precisar
algunos términos como “desglobalizacion” o “unilate-
ralismo”. Desde esta clarificacion conceptual, podemos
afirmar que el unilateralismo, desde cierta conceptua-
lizacién, es creciente. Sentado lo anterior, que opera
como hipétesis de partida, pasamos a mostrar cémo la

fiscalidad, es acaso el ambito tradicionalmente mas re-
fractario a procesos de integracion, dada su vinculacién
con la soberanfa. En esta ejemplificacion se ofrecen
ejemplos de unilateralismo en las relaciones internacio-
nales que pasan a ser estudiados de forma més detallada.
Destacamos entre ellos tres de los grandes retos que
a nivel internacional ocupan los esfuerzos de coopera-
cion. El mas destacable es la necesidad de adaptar los
modelos tributarios a la economia digital, actualmente
en plena efervescencia. Junto a éste se ejemplifica un
caso tradicional, como es el problema de adoptar una
definicion especifica de “paraiso fiscal” en la lucha con-
tra la evasion y elusion fiscales. Finalmente hacemos
una reflexién somera sobre el ambito europeo que,
aunque mas amplio, ejemplifica los problemas de inte-
gracion en el ambito fiscal. Tres casos con los que se
puede apreciar la dificultad para alcanzar acuerdos a ni-
vel internacional en el ambito fiscal, la incapacidad para
adoptar medidas y el recomendable cambio de actitud
de los Estados a la forma en que tratan la cuestion fis-
cal, todavia demasiado centrados en cuestiones internas
poco o nada conscientes con la nueva situacion de una
economia digitalizada y con una amplisima movilidad
de personas, bienes y capitales.

2 Fundamentos conceptuales

Desglobalizacién y unilateralismo pueden resultar
a priori términos perfectamente compatibles, a la par
que podemos considerar unilateralismo y globalizacion
como anténimos. Sin embargo, esta relacion no es tan
pacifica y resulta necesario realizar unas consideracio-
nes conceptuales previas, especialmente cuando algu-
nos autores niegan la existencia de la desglobalizacion'.

2.1 Desglobalizacién

En primer lugar, en relacién con el término globa-
lizacién (implicito al hablar de desglobalizacion) debe-
mos sefialar la fuerte polisemia que podemos encontrar
en su uso por parte de los autores.

! Por ¢jemplo: MARTIN, Mervyn. Keeping it real: debunking the
deglobalization Myth, Brexit and Trump: “Lessons” on integration.
Journal of International Trade Law and Policy, v. 17, n. 1/2, p. 62-68,
2019. Disponible en: http://www.emeraldinsight.com/1477-0024.
htm.
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Podemos repasar junto a Karamjeet Kaut® algunas
de las definiciones clasicas, como la de Held?, en el sen-
tido de una simple ampliacién, profundizacién y mas
veloz interconectividad, en la linea de Giddensin®, que
la considera como la intensificacion de las relaciones so-
ciales a nivel mundial. También como el acortamiento
de las distancias®.

Sin extendernos mas en definiciones, que atienden a
resaltar algunos elementos clave para cada autor en fun-
ci6én de su disciplina de conocimiento, por nuestra parte
lo entendemos en sentido netamente econdémico, como
“una economia global cada vez mas integrada, caracteri-
zada por el libre comercio, el libre flujo de capitales y la
posibilidad de aprovechar mercados laborales y regime-
nes fiscales extranjeros mas baratos™.

Dejamos pues conceptos demasiado vagos, en los
que el término referencia simplemente un mundo cada
vez mas integrado e interdependiente’, o concepciones
idealistas que aspiran a la desaparicion de las fronteras
o una especie de gobierno mundial. Concepciones en
las que suele haber variaciones terminoldgicas, y que lle-
gan a identificar globalizacién con un concepto distinto,
como es el de integracion, ciertamente vinculado a la
globalizacién, pero diferente como fenémeno.

Este proceso de globalizacién, entendiéndolo por
nuestra parte como globalizacién econémica, aunque
generalizable en términos de mayor conectividad in-
ternacional, se experimenta desde principios del siglo
XX. En palabras de Marichal®, entendemos por globali-
zacion la intensificacion de los intercambios de capital,

* KAUR, Karamjeet. Globalization & deglobalization. Chandigarh: Sa-
patrishi Publications Chandigarh, 2020. p. 5 y ss.

> HELD, David; MCGREW), Anthony G. (ed.). The global transforma-
tions reader: an introduction to the globalization debate. Blackwell
Publishers, 2000.

* GIDDENS, Anthony. The consequences of modernity. Cambridge:
Polity Press, 1991.

> LECHNER, Frank J.; BOLL, John. The globalization reader. Hobo-
ken: Wiley, 2012.

¢ Definicién del diccionario merriam-webster, adaptada por el au-
tor. Disponible en: https://www.mertiam-webster.com/dictionary/
globalization, entrada “globalization”.

" Por ejemplo, hablando de forma general: HAASS, Richard N.
Globalization’s consequences and challeges for governance, en globalization,
governance and civil society. Japan Center for International Exchange,
1998. Disponible en: https:/ /wwwjcie.org/analysis/books-reports/
globalization/. p. 101.

8 MARICHAL, Maria Eugenia. La OMC y el proceso de globali-
zacion de la regulacion alimentatia. Revista de Direito Internacional, Bra-
silia, v. 12, n. 2, p. 306-321, 2014. Disponible en: https://www.pub-
licacoesacademicas.uniceub.br/rdi/article/view/3146/pdf. p. 308.

informacién y personas a nivel planetario. Es decir, su
origen se produce en un contexto en que también ha-
bia espacio para practicas de caricter unilateral, inclu-
so con mayor intensidad que la actualidad. La Historia
nos muestra que no podemos establecer una relacién
necesariamente antitética entre unilateralismo y globa-
lizacién. De hecho, los inicios del siglo XX la practica
unilateral era la habitual, asociandose los Estados para
cuestiones concretas, pero actuando mayoritariamente
por si solos.

No sera hasta pasada la II Guerra Mundial, y cul-
pando entre otras causas a las practicas unilaterales de
los Estados del estallido del conflicto, cuando se ins-
trumentalicen foros multilaterales. Unos foros que, im-
pulsados por un nuevo contexto internacional bipolar,
proliferaran durante todo el siglo XX y que vienen a
conformar la constelacién de Organizaciones Interna-
cionales actualmente existentes, asi como foros inter-
nacionales bi o multilaterales. Unos foros en los que los
Estados intentan unir esfuerzos frente a retos o amena-
zas que no pueden solventar individualmente.

Por ello se generaliza la multilateralidad, y la globa-
lizacién desde la IT Guerra Mundial fomenta de forma
preferente la multilateralidad, asi como los proyectos de
integracién econémica como la Unién FEuropea. Una
unién entre Estados que también es politica o social,
pero desde el primer momento se considera que el ele-
mento esencial es el econémico. De hecho, en el origen
de la Unién Europea se manifiesta como primer ob-
jetivo la integracion econémica en el considerando de
que una vez logrado éste, los restantes se lograrfan por
s{ solo, como manifiesta la Declaracion del 9 de mayo
de 1950 pronunciada por Robert Schuman, en la que
afirma que, desde la unificaciéon econémica “se llevara a
cabo la fusion de intereses indispensables para la crea-
cién de una comunidad econémica y se introducira el
fermento de una comunidad més profunda entre paises

que durante tanto tiempo se han enfrentado™.

? SCHUMAN, Robert. Declaracién del 9 de mayo de 1950 pronun-
ciada por Robert Schuman. Cuestiones sobre Eurgpa, Fondation Robert
Schuman n. 204, p. 1-3, 2011. Disponible en: https://www.robert-
schuman.cu/es/doc/questions-d-europe/qe-204-es.pdf.
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Es por ello que nos sumamos al conjunto de auto-
res como Bello', James'!, Van Bergeijk'? que cuestio-
nan el mantenimiento de la globalizacion y el inicio de
una fase de desglobalizacion. Una fase que, del mismo
modo que la globalizaciéon que hemos conocido post 11
Guerra Mundial se caracterizaba por el multilateralismo,
vendrfa a caracterizarse por el unilateralismo.

La paternidad del término “desglobalizacién” se
atribuye al economista Walden Bello', aunque la forma
en la que cada autor la entiende puede variar notable-
mente, desde concebirlo como un cambio de estructura
de la realidad internacional a configurarlo como fases
sucesivas, de globalizacion y desglobalizacion, que tien-
den a sucederse histéricamente' o a desctibitlo como el
deseo de diferentes Estados por dar marcha atras en las
politicas econémicas dando importancia y preferencia a
sus intereses internos. Una preferencia que siempre se
acompafia del establecimiento de batrreras cuantitativas
que limitan el libre movimiento de personas, capitales,
bienes y servicios.

Harold James' detecta la existencia de evidencias
de la existencia del fenémeno de la desglobalizacién
a partir de la crisis financiera de 2008. Se fundamenta
en datos econémicos como la reduccion en los flujos
financieros transfronterizos, el menor crecimiento del
comercio o el incremento de medidas proteccionistas,
pero también lo que denomina “desglobalizacién poli-
tica”, con discursos contrarios a la migracién y contra
los métodos hasta ahora empleados para gestionar la
globalizacion.

Frente a estas interpretaciones favorables a la exis-
tencia de una fase de desglobalizacién, encontramos

1 BELLO, Walden. Deglobalization: ideas for new wotld economy
(global issues). London: Zed Books, 2001.

" JAMES, Harold. Deglobalization: the rise of disembedded uni-
lateralism. Annnal Review of Financial Economics, v. 10, p. 219-237,
2018. DOI: https://doi-org.ezproxy.uned.es/10.1146/annurev-
financial-110217-022625.

2. VAN BERGEIJK, Peter A. G. Deglobalization 2.0: trade and open-
ness during the great depression and the global recession. Chelten-
ham: Edward Elgar Publishing, 2019.

3 BELLO, Walden. Deglobalization: ideas for new wotld economy
(global issues). London: Zed Books, 2001.

* WILLIAMSON, Jeffrey G. Globalization, labor markets and
policy backlash in the past. Journal of economic perspectives, v. 12,
n. 4, p. 51-72, 1998. Disponible en: https://www.acaweb.org/
articles?id=10.1257/jep.12.4.51.

5 JAMES, Harold. Deglobalization: the rise of disembedded uni-
lateralism. Annnal Review of Financial Economics, v. 10, p. 219-237,
2018. DOI: https://doi-org.ezproxy.uned.es/10.1146/annurev-
financial-110217-022625.
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autores'® que prefieren hablar de un “repliegue” o “re-

troceso” de la globalizacion.

En este sentido, y como sefiala Appelbaum'’, hay
una contradiccion entre globalizacion y el unilateralis-
mo. De hecho, en el ambito anglosajon, tanto en Rei-
no Unico como en los Estados Unidos oscilan entre el
aislamiento y la participacién internacional. Particular-
mente paraddjico en el caso de los Estados Unidos, al
que habitualmente se le considera el beneficiario de la
globalizacién. De hecho, otra parte de la doctrina redu-
ce el término a sinénimo de imperialismo, americaniza-
cion, McDonaldizacion o expansion del neocapitalismo
liberal®.

Finalmente cabe sefalar la posicion que niega la
existencia de “desglobalizacion” alguna. Asi, lo que
hace Mervyn Martin', es distinguir globalizacién de al-

vy ,
gunas de las manifestaciones concretas.

Martin considera que ciertamente, la globalizacién
fomenta la integracion, pero interpreta los dos hitos mas
opuestos a los procesos de integracion recientes, la di-
reccion de la politica de la Administracion Trump vy el
Brexit, no como fenémenos de desglobalizacion, sino,
simplemente, como procesos contrarios a la integracion.
Considera que el término desglobalizacion tiene conno-
taciones negativas por limitar la integracion, pero supon-
dria confundir el fenémeno (la globalizacién) con una de
sus manifestaciones (la integracion). Ciertamente, la in-
tegracion adquiere su logica en un contexto globalizado
y es consecuencia de la globalizacién. Siendo esto cier-
to, pasa a plantear que la integracion total y un mundo
sin fronteras es imposible, seflalando que la integracion,
como fenémeno causado por la globalizacién, pero no
identificado con él, puede cambiar hacia otras férmu-
las de globalizacion. De hecho, propone el término de

16 VAN BERGEIJK, Peter A. G. Deglobalization 2.0: trade and open-
ness during the great depression and the global recession. Chelten-
ham: Edward Elgar Publishing, 2019.

7 APPELBAUM, Richard P; ROBINSON, William 1. (ed.). Critical
globalization studies. New York: Routledge, 2005. p. 26.

¥ MORAWASKA, Eva. Transnationalism. In: WATERS, Mary
C.; UEDA, Reed (ed.). The new americans: a guide to immigration
since 1965. Cambridge: Harvard University Press, 2007. Similar en
GILPIN, Robert. The challenge of global capitalism in the 21* century.
Princeton: Princeton University Press, 2002. una interpretaciéon que
acerca globalizaciéon como una nueva forma de imperialismo occi-
dental.

19 MARTIN, Mervyn. Keeping it real: debunking the deglobaliza-
tion Myth, Brexit and Trump: “Lessons” on integration. Journal of
International Trade Law and Policy, v. 17, n. 1/2, p. 62-68, 2019. Dis-
ponible en: http:/ /www.emeraldinsight.com/1477-0024. htm.
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“Interconectividad selectiva” para hacer referencia preci-
samente a esta nueva realidad post-brexit. Este plantea-
miento es interesante ya que en la propia conformacion
de la Unién Europea existe una “interconectividad se-
lectiva” manifestada en los Estados que ingresan en la
Unién y la posibilidad de establecer vetos por todos los
miembros a la incorporaciéon de un nuevo Estado. Esta-
rfamos pues ante una “desconexion selectiva” por parte
de Reino Unido, fenémeno que, sin entrar en otros efec-
tos en las relaciones internacionales apuntados en otro
lugar®, vuelve a ser asimilable (siempte en nuestra opi-
nion y ante la indeterminacion del término) al concepto
que pretende combatir de “desglobalizacion”.

Resulta paraddjico encontrar esta diversidad de po-
siciones en cuanto al término de “desglobalizacion”,
ya que nos recuerda el debate que se produjo en torno

al concepto de “globalizacion™!

en el que escépticos y
globalistas discutian sobre su intensidad, o la existen-
cia de diversas globalizaciones, de forma similar a como

ahora discutimos el inicio de una fase desglobalizadora.

2.2 Unilateralismo

Finalmente, y continuando en el plano conceptual,

<

debemos considerar el concepto de “unilateralismo”.
Encontramos también diversidad de definiciones, desde
las mas generales que lo consideran como el conjunto
de medidas centradas en el sujeto que las adopta, y que
lo hace habitualmente desde una perspectiva cortopla-
cista®, hasta otras mas especificas. Podemos entenderlo
como una politica o accién adoptada de forma unilate-
ral sin apoyo del extetior o reciprocidad®. Quiza, entre
otras definiciones, resulta interesante para este trabajo
la aportada para el ambito de las relaciones internacio-

nales por Tago® segun el cual el término describe una

% MUNIZ PEREZ, Julio César. Brexit y la fractura del statu quo.
Revista de Pensamiento Estratégico y Seguridad CISDE, v. 5, 1. 2, p. 63-79,
2020. Disponible en: http://uajournals.com/ojs/index.php/cisde-
journal/article/view/636.

2 HELD, David; MCGREW, Anthony G. (ed.). The global transfor-
mations reader: an introduction to the globalization debate. Blackwell
Publishers, 2000. p. 1-50

2 APPELBAUM, Richard P; ROBINSON, William 1. (ed.). Critical
globalization studies. New York: Routledge, 2005. p. 26.

% Definicion del diccionario merriam-webster, traducida libre-
mente por el autor. Disponible en: https://www.mertiam-webstet.
com/dictionary/unilateralism.

2 TAGO, Atsushi. Multilateralism, Bilateralism, and Unilateralism
in Foreign Policy. Oxford Research Encyclopedias, 2017. Disponible en:
https://doi.org/10.1093/acrefore/9780190228637.013.449.

situacion donde un Estado, normalmente una potencia,
no respeta las normas adoptadas de forma multilateral
y adopta una politica exterior centrada en si misma. En
este punto debemos hacer una reflexion en cuanto a esa
falta de respeto a las normas, ya que tiende a transmitir
una visioén antijuridica de la medida unilateral, cuando
éstas suelen ser perfectamente juridicas por dos circuns-
tancias, la primera es que buena parte de las normas
internacionales deben ser consideradas dentro de la ca-
tegotia del soff law, precisamente por la habitual utiliza-
cion de una expresion tan amplia como la de “norma”.
En estos casos, el cardcter soff /aw implica la ausencia de
obligatoriedad juridica, de modo que se limitan a confi-
gurarse como simples recomendaciones o consejos sin
valor vinculante. La segunda es referida a los acuerdos
que si son vinculantes, caso de los distintos tratados in-
ternacionales. Tratados que por otra parte no suelen in-
corporar sanciones en caso de incumplimiento para los
Estados signatarios, pero cuyo cumplimiento si es obli-
gatorio. En este punto debemos considerar que existe la
legitima opcioén de activar los mecanismos de denuncia
de estos Tratados, cuya existencia y respeto al procedi-
miento y los plazos correspondientes garantiza la juri-
dicidad de la medida, por muy unilateral que sea. Estas
precisiones consideramos que son importantes ya que
en nuestra opinion no es posible configurar las practicas
unilaterales de los Estados como necesariamente antiju-
ridicas, como tampoco es posible considerarlas exclusi-
vas de las potencias, especialmente desde la perspectiva
tributaria que nos ocupa.

Adicionalmente cabe hacer la reflexiéon necesatia so-
bre la vinculacion del unilateralismo con otros términos
como bilateralismo y multilateralismo. Ya que éstos no
son objeto prioritario de este trabajo nos limitamos a
apuntar esta conexion.

Desde la realidad de que las practicas unilaterales
son en la mayoria de las ocasiones perfectamente legiti-
mas, es natural que las encontremos en todo momento
histérico. A pesar de ello la tendencia a desarrollar me-
didas unilaterales parece haber aumentado en los ulti-
mos afios, encontrando varios fundamentos para consi-
derar que actualmente nos encontramos en una fase de
desglobalizacién. Los ejemplos que la mayor parte de
autores consideran determinantes, como puntos de in-
flexién hacia una fase desglobalizadora, se caracterizan
por la adopciéon de medidas unilaterales de particular
relevancia.
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En este sentido podemos considerar que el unila-
teralismo es un fenémeno creciente desde el inicio del
presente siglo. Asi, en 2003 George W. Bush rechazé
adherirse al protocolo de Kyoto y, en nuestra opinién
mas significativo, se retité del Tratado antimisiles ba-
listicos con Rusia. A nivel civil, encontramos vetos a
acuerdos de la Organizacion Mundial del Comercio,
medidas proteccionistas contra México, (y su competi-
tivo modelo fiscal de empresas maquiladoras). Durante
la era Obama tanto a nivel interno® como internacional
podemos encontrar ejemplos, como la realizacion de
operaciones encubiertas.

Pero es la llegada de Trump a la Presidencia de los
Estados Unidos y el Brexit los hitos reiterados por toda
la doctrina como especialmente caracteristicos. Bergei-
jk*, James*” o Kaur® viene a sefialar el acceso a la pre-
sidencia de Donald Trump y el Brexit (acaso también
el ascenso de Bolsonaro en Brasil) como ejemplos o
sintomas del inicio de una ola de desglobalizacion. Una
desglobalizacién marcada por el unilateralismo y parti-
cularmente por el unilateralismo fiscal, con incrementos
arancelarios y medidas proteccionistas que encuentran
en la fiscalidad uno de los principales instrumentos.

Kaur® sefiala que las tres principales fuerzas impul-
soras de la globalizacién son las tecnologias de la in-
formacion y la comunicacion; la desmantelacion de las
barreras comerciales y la liberalizaciéon que ella impli-
ca facilitando la competencia y protegiéndola. En este
sentido han actuado las “instituciones Bretton Woods”,
Banco Mundial, Fondo Monetario Internacional y Or-
ganizacion Mundial del Comercio con sus politicas.

Podemos considerar que la pandemia a supuesto in-
corporar limitaciones extraordinarias e inesperadas a la
movilidad internacional. Una movilidad reducida que si

» KELLEY, Christopher S. Rhetoric and Reality? Unilateralism and
the Obama Administration. Socal, Fconomic, and Political Transition in
America: Retrospective on the “Era of Obama”, v. 93, n. 5, special is-
sue, p. 1146-1160, dec. 2012. Disponible en: https:/ /wwwjstor.org/
stable/42864120.

% VAN BERGEIJK, Peter A. G. Deglobalization 2.0: trade and open-
ness during the great depression and the global recession. Chelten-
ham: Edward Elgar Publishing, 2019. p. 11.

# JAMES, Harold. Deglobalization: the rise of disembedded uni-
lateralism. Annnal Review of Financial Economics, v. 10, p. 219-237,
2018. DOI: https://doi-org.ezproxy.uned.es/10.1146/annurev-
financial-110217-022625.

# KAUR, Karamjeet. Globalization & deglobalization. Chandigarh: Sa-
patrishi Publications Chandigarh, 2020.

¥ KAUR, Karamjeet. Globalization & deglobalization. Chandigarh: Sa-
patrishi Publications Chandigarh, 2020. p. 7.

se confirman las expectativas de incremento de costes
en los combustibles fosiles llevara a una menor movili-
dad para la mayor parte de la poblacion, incrementada
por las previsibles subidas de impuestos ambientales.

En definitiva, un conjunto de medidas respecto a las
cuales cabe dudar de si implican un cambio de ciclo,
pero que en todo caso pueden ser calificadas como uni-
laterales.

3 Lafiscalidad en el proceso

El concepto de soberania es tan amplio que un ana-
lisis completo del mismo es inviable en esta sede. Asu-
mamos una concepciéon de soberanfa entendida como
el conjunto de potestades soberanas, frente a la con-
cepcién tradicional de soberania como elemento indi-
visible, casi mistico, vinculado a la existencia misma del
Hstado. Separar estas facultades permite diferenciar las
propiamente soberanas de aquellas otras no vinculadas
necesariamente con la soberania, la existencia del Esta-
do y los atributos que le son propios, como el control
efectivo del territorio, poblacién o su independencia.

Como sefiala Lopez Espadafor™, el derecho interna-
cional tributario suele vincularse dogmaticamente con
el concepto de soberania, especialmente con la “sobe-
ranfa fiscal”. Una soberanfa que podemos simplificar
como la potestad de un Estado para imponer actos (en
nuestro caso de caracter fiscal) dentro de su ambito tet-
ritorial de poder. Cada Estado goza de un ilimitado po-
der impositivo™ a nivel interno, pero en el plano inter-
nacional es una potestad compartida entre las distintas
soberanias y mutuamente limitada. Por ello, la soberania
es el fundamento (fundamento histérico, y a pesar de
que a nivel juridico ese fundamento lo encontramos en
las Constituciones nacionales, habitualmente es previo
a ellas) sobre el que el Estado impone los tributos a
nivel interno, y sobre el que el Estado procede a de-
sarrollar relaciones fiscales con otros Estados, a la par
que excluye su accion. De hecho, es precisamente en

% LOPEZ ESPADAFOR, Carlos Marfa. Recorrido transnacional
de la soberania tributaria. Cuadernos de Derecho Transnacional, p. 306-
330, mar. 2018. DOI: https://doi.org/10.20318/cdt.2018.4124. p.
314.

' GARBARINO, C. La tassazione del reddito transnazionale. Padova:
CEDAM, 1990. p. 96 y ss. Citado por LOPEZ ESPADAFOR, op
cit., p. 314.
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el nivel externo donde mejor se aprecia esta conexién
soberania-fiscalidad.

De este modo nos encontramos con dos perspecti-
vas. La interna, que podemos entender como el poder
ilimitado de un Estado, para realizar actos legislativos,
ejecutivos y judiciales dentro de su ambito de poder ter-
ritorial. Este plano interno implica la supremacia del
Estado sobre los sujetos pasivos y la relacion de zmpe-
rinm. Y la perspectiva internacional o externa, en las que
distintas soberanias, y sus respectivos poderes tributa-
rios, conviven en el contexto de la igualdad soberana

formal®

predicable de todos los Estados, caracteristico
del ordenamiento internacional. Una convivencia ex-
cluyente del resto de Estados sobre sus respectivos am-
bitos territoriales. Soberanfa e independencia son ele-
mentos clasicos del concepto de Estado y su inclusion
en la sociedad internacional. En este sentido la sobera-
nfa puede entenderse como poder impositivo preemi-
nente sobre cualquier otro y podemos vincularla con la
independencia del Estado y el zus excludends alios, es decir,
la exclusién de otros.

Por esta razon la fiscalidad se ve en la practica vin-
culada estrechamente con la soberania, sin existir un
poder impositivo que se despliegue sobre los Estados o
sus ciudadanos del mismo modo que no existe un poder
soberano sobre los propios Estados.

Una vinculaciéon tan estrecha, entre soberania y fis-
calidad, que la podemos entender desde la perspectiva
de la importancia absoluta de la fiscalidad para la subsis-
tencia del Estado, tanto en lo politico, lo econémico o
lo militar, ya que sin capacidad para financiarse se anula

2 BUHLER, Ottmar. La doble imposicion: problemas juridico-inter-
nacionales. Barcelona: Universidad de Barcelona, 1971. p. 3.

* Laigualdad formal, aunque caracterizada como una caractetistica
del imperialismo capitalista, como hace DAVID, Thomaz Delgado;
SILVA, Maria Beatriz Oliveira da; BARCELLOS, Rosane Beatris da
Rocha. A dimensao juridica do imperalismo na (des)orden global
capitalista: uma andlise com base na critica marxista ao direito inter-
nacional e s relagoes politico-econémicas de dominacio e depend-
éncia. Revista de Direito Internacional, Brasilia, v. 15, n. 3, p. 379-440,
2018. Disponible en: https://www.publicacoesacademicas.uniceub.
br/tdi/article/view/5882/pdf. p. 384, constituye el fundamento del
unilateralismo y garantiza la soberania estatal, frente a lo que sefiala
SOUZA, Lucas Silva de; SALDANHA, Jania Maria Lopes. O direito
internacional do desenvolvimento e suas raices imperialistas no con-
texto do pluralismo normativo: por un paradigma libertario e nio
(neo)liberal. Revista de Direito Internacional, Brasilia, v. 16, n. 1, p. 200-
222. Disponible en: https://www.publicacoesacademicas.uniceub.
br/tdi/article/view/5928/pdf. p. 207, que avisa de los riesgos de la
suplantacion de la soberania por una estructura globalizada que sirva
a intereses particulares de grupos y conglomerados econémicos.

de facto la independencia del Estado™. El sometimien-
to econémico eliminarfa por completo la libertad esta-
tal. Este elemento fiscal opera en dos vertientes, tanto
desde la necesidad de obtener recursos para realizar
politicas como la utilizacién de la fiscalidad como her-
ramienta politica en si misma (por ejemplo, respecto a
finalidades mas alla de la recaudacién, es decir, como
en la parafiscalidad, como desincentivacién de ciertas
actividades o el incentivo de otras).

Prueba de la estrecha relacion entre fiscalidad y so-
beranfa es la resolucion 2625 (XXV) de la Asamblea
General de 1a ONU, de 24 de octubre de 1970, en la
que junto al establecimiento de los principios que deben
regir las relaciones internacionales como el Principio de
igualdad soberana de los Estados, de igualdad de de-
rechos y libre determinacién de los pueblos, debemos
descartar la obligacién “de no intervenir en los asun-
tos que son de la jurisdiccion interna de los Estados”.
Dentro de este ultimo principio, entre otras referencias
podemos destacar la afirmacion de que “Todo Estado
tiene el derecho inalienable a elegir su sistema politico,
econoémico, social y cultural, sin injerencia en ninguna
forma por parte de ningun otro Estado”. Dentro del
sistema econémico el aspecto fiscal es el que queremos
realzar, y que constituye uno de los fundamentos prin-
cipales por la que se hace necesaria la cooperacion entre
Hstados y su libre adhesion, siempre desde el principio
de igualdad soberana. Lo que conlleva a su vez a las
dificultades que implica tal aceptacion de las reglas in-
ternacionales.

De todo lo anterior encontramos la explicacién del
porqué el ambito de la fiscalidad ha resultado particu-
larmente prolifico en supuestos refractarios a la globali-
zacion y en procesos de integracion, en primer término
y como en la actual fase de desglobalizacion aparecen
ejemplos de “unilateralismo fiscal” con mayor facilidad
que en otros ambitos. Los ejemplos de los que nos ocu-
pamos a continuacion se refieren a fenémenos globales
de unilateralismo, generales a toda la comunidad inter-
nacional o a la Unién Europea, dejando los numerosi-
simos casos de unilateralismo con medidas fiscales de
caracter proteccionista.

* Este es precisamente el problema que surge cuando un Estado
cae en una situacion de dependencia de la deuda externa o de organ-
ismos que lo financien, que desde un plano teérico nos conducirfa a
encontrarnos ante una soberania de caricter meramente semantico.
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4 Economia digital

Resulta innecesario sefialar la importancia que la re-
volucién digital ha tenido en todos los niveles sociales
y, entre ellos el econémico. Las actividades econémi-
cas digitales, ademds de crecientes cuantitativamente y
también en cuanto la cantidad de servicios que pueden
ofrecerse virtualmente, son altamente volatiles y geo-
graficamente moviles. De aqui el nacimiento de proyec-
tos relativos a la fiscalidad de la economia digital, ante
la necesidad de adaptar los sistemas impositivos a esta
nueva realidad.

La fiscalidad de la economia digital debemos vin-
culatla con la conocida petiodisticamente como “Tasa
Google”. Un impuesto (no una tasa en sentido estricto)
que vendria a gravar las rentas obtenidos por colosos
informaticos en base al beneficio efectivo obtenido en
cada territorio.

Estos intentos de adaptacion se producen desde el
ultimo decenio del siglo XX. Histéricamente se han
planteado teorfas para desarrollar una fiscalidad sobre
el comercio electrénico con propuestas ya desfasadas
hoy en dia, como el Bit Tax™, que se fundamentaba en
el nimero de bits intercambiados en cada transaccién
con independencia del valor real de la transaccion. Otra
propuesta historica es la “tarjeta electronica” de la ad-
ministracién Clinton, para intercambiar dinero electro-
nico a cada moneda nacional, o 1a “soffware proposal’, que
integra algunos programas en las paginas de los vende-
dores, o la creacién de una Agencia Fiscal internacional
sobre el comercio electrénico™ entre otras®.

Hemos sefialado anteriormente como en el plano
internacional las distintas soberanias fiscales conviven
y se limitan, excluyéndose mutuamente unos a otras de
sus respectivos ambitos de soberanfa (territorio, zona
econémica exclusiva, mar territorial,...). Sin embargo,
desde los afios noventa del siglo XX la digitalizacién

% SOETE, Luc; KAMP, Karin. The bit tax. The case for further
research. Science and Public Policy, v. 23, issue 6, p. 353-360. Disponible
en: https://doi.org/10.1093/spp/23.6.353.

% CHAN, Clayton W. Taxation of global e-commetce on the intet-
net: the underlying issues and proposed plans. Minnesota Journal of
Global Trade,v. 9, n. 1, p. 233-268, 2000. Disponible en: https://core.
ac.uk/download/pdf/217210515.pdf.

7 JURGEN, Stehn. Leviathan in cyberspace: hot to tax e-commerce.
Kieler Diskussionsbeitrige, n. 384, The Open Access Publication Server
of the ZBW] Leibniz Information Centre for Economics, 2002. Dis-
ponible en: https://www.tesearchgate.net/publication/45122976_
Leviathan_in_cyberspace_how_to_tax_e-commerce.

de la economia ha producido una revolucion, haciendo
mucho mas volatiles tanto los capitales como los sujetos
(empresas y sujetos particulares) o incluso las activida-
des que éstos realizan.

El cada vez mayor peso de la economia digital con-
duce a la necesidad de adaptar los modelos tributarios
que continuan centrados en categorfas clasicas de la so-
berania estatal, como es la presencia efectiva en el terri-
torio. Sigue siendo necesario adaptar los sistemas fisca-
les de los Estados a la realidad digital. Para ello podemos
reducir las propuestas existentes a dos opciones basicas,
bien la menos recomendable creacién de nuevas figuras
impositivas, nuevos impuestos, que regulen esta nueva
esfera de manifestaciéon de riqueza, o la adaptacion de
categorias tradicionales del Derecho Tributario a la nue-
va realidad. En éste altimo caso, una de las opciones
mas plausibles en la actualidad es el denominado “Es-
tablecimiento Permanente Digital”, que supone adaptar
la categoria del Establecimiento permanente al entorno
virtual.

El centro del debate esta en lograr encajar esta mo-
derna economia global con las exigencias tradicionales
de presencia fisica en el territorio, exigencias vinculadas
con las categorfas soberanas, pero incapaces hasta el
momento de responder a las nuevas realidades virtuales.
Un entorno que crean una fractura entre el lugar en el
que el valor se crea y donde los beneficios son someti-
dos a tributacion.

Debemos subrayar la importancia de esta construc-
cién, ya que podrd determinar el desarrollo futuro del
comercio electrénico. Dada la situacién de intercone-
xién econoOmica existente, es necesaria la existencia de
un consenso internacional relativo a la forma y medida
en la que gravar, por ejemplo, servicios digitales. Pero,
frente a esta necesidad, se estd manifestando reitera-
damente la incapacidad para lograr un acuerdo en este
sentido, incluso dentro del ambito de la Unién europea.
Un nuevo y trascendental ejemplo de unilateralismo que
contrasta con los avances logrados en otros ambitos.

Por ello no es de extrafiar que uno de los principales
objetivos de la Organizacién para la Cooperacion y el
Desarrollo Econémico (OCDE) sea éste y venga rea-
lizando esfuerzos en este sentido. Constituye de facto
el principal foro multilateral sobre estas cuestiones y es
identificada como una de las areas de actuacion prefe-
rente en el marco del plan de accién contra la erosién
de bases imponibles, conocido como Plan BEPS. Esta
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conexion de la economia digital y el combate a la ero-
si6n de bases imponibles no es accidental, ya que la vo-
latilidad de las actividades digitales facilita la ubicacion
en jurisdicciones fiscalmente favorables. Es decir, el ob-
jetivo es responder a la erosion de bases que estas ubi-
caciones suponen y frenar la transferencia de activos a
otras jurisdicciones, lo que en ocasiones encubre manio-
bras de caricter proteccionista, incrementa la presion
sobre companias y sobre Estados de baja tributacion,
asi como supone adoptar criterios discriminatorios que
distorsionan la libre competencia.

La OCDE propone dos opciones bésicas para gra-
var la economia digital. Bien la reconfiguracion del con-
cepto Establecimiento Permanente, bien la creacion de
nuevos tributos a los que deben incorporarse acuerdos
especificos (o adaptar los Convenios para evitar la doble
imposicion ya existentes), para evitar los efectos perni-
ciosos y la desincentivaciéon econémica que supone la
doble imposicion.

La solucion principal se orienta hacia tributos de ca-
racter directo, si bien la propia OCDE ha admitido, ante
las dificultades para llegar a un acuerdo y las urgencias
de algunos Estados por adoptar medidas, la posibilidad
de que los Estados, unilateralmente, puedan establecer
impuestos de caracter indirecto sobre estas manifesta-
ciones econémicas.

La regulacién del Establecimiento Permanente digi-
tal se centra en determinar la competencia fiscal y los
puntos de conexién con el Estado. El primero, supone
determinar en qué casos un Estado va a tener compe-
tencia fiscal para gravar una manifestacion, con prefe-
rencia respecto a otro que deberd inhibirse o admitir la
deduccién del impuesto. El segundo implica establecer
qué elementos objetivos van a originar una conexién
suficiente con ese Estado, hasta el punto de hacer nacer
una obligacion fiscal en el mismo.

Los puntos de conexién son en nuestra opinion la
cuestibn mas importante, base del nacimiento de la rela-
cion tributaria. En este punto se propuso la “presencia
economica significativa” o “presencia digital significati-
va”, aspecto que generaba problemas a la hora de lograr
una estructura global util para todas las jurisdicciones,
tanto para paises en desarrollo como desarrollados o
con independencia de su tamano. La busqueda entre la
precision de los datos objeto de la manifestacion eco-
némica deben ponderarse con la simplicidad necesaria
para hacer viable al sistema. Para ello se ha realizado

igualmente multiples propuestas desde la OECD, que
por otra patte, y como ya indicamos, tienen caracter de
soft law, no son vinculantes y la carencia de acuerdo las
sitda en una posicion muy dificil.

Esta cuestién también ha sido tratada por la Unién
Huropea, dando comienzo los trabajos en coordinacién
con las propuestas de la OCDE a partir de la Comuni-
cacion de la Comision sobre “A Fair and Efficient Tax
Systen in the European Union for the Digital Single Marke?”,
de 21 de septiembre de 2017. En 2018 se planted la
propuesta de una directiva para la tributaciéon de las
compaiifas con una presencia digital significativa®™. Una
directiva con la que se pretendia proteger el mercado
interior y, especialmente, el mercado digital europeo, y
evitar medidas unilaterales y descoordinadas por parte
de los Estados miembros que dafiasen el mercado uni-
co.

En el ambito europeo debemos resaltar la importan-
cia del concepto de “presencia digital significativa” ya
que su origen es europeo y ha sido incorporado desde
Europa a la OCDE. Un concepto que podemos enten-
der como un “Establecimiento Permanente Digital”
en sentido amplio. De hecho, las propuestas persiguen
extender el concepto de Establecimiento permanente a
nivel europeo y confiere alguno de los elementos tipi-
cos del tradicional “establecimiento permanente”; por
ejemplo, el articulo 5 de ese proyecto de directiva hacia
a los beneficios tributaria s6lo en el marco de los bene-
ficios empresariales de cada Estado miembro.

Este concepto de Establecimiento permanente di-
gital en la propuesta europea tiene su fundamento en
el nimero de usuarios de servicios digitales o deman-
dantes de servicios digitales, lo que se identifica como
la “huella digital” de una compafia en una jurisdiccién.
El siguiente paso era determinar los criterios para tener
una “presencia digital significativa”, en concreto, fun-
damentado en el criterio de los usuarios, admitiendo el
uso de varios criterios que se enumeraban (Volumen de
beneficios, nimero de usuarios o el nimero de contra-
tos por servicios digitales).

Sin embargo, y prueba una vez mas de los intereses
estatales en juego, la vinculacién con la soberania y el
recelo de los Estados, la propuesta de Directiva fracaso,
al no poder alcanzar la regla de aceptacién por unanimi-

% “Proposal for a Council Directive laying down rules relat-
ing to the corporate taxation of a significant digital presence”

COM/2018/0147 2018/0072 CNS).
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dad exigible. Con su fracaso se abre la puerta a la impo-
sicion unilateral por cada Estado miembro, situacién en
la que nos encontramos.

La realidad es que la Unién Europea y la proteccion
del mercado tinico exigen un marco europeo regulatorio
que permita gestionar y fomentar la economia digital.
Desde esta perspectiva se esta trabajando en una nueva
propuesta de directiva por la Comision, lo que implica
una nueva iniciativa para alcanzar un acuerdo europeo
en esta materia y la aceptacion del Digital Levy. Traba-
jos que son paralelos a los realizados por la OCDE o
el G20, todos ellos aspirando a lograr una tributacién
digital eficiente.

Mientras nos encontramos en esta situaciéon los
Estados han comenzado a regular unilateralmente es-
tos tributos “sobre determinados servicios digitales”,
como en el caso espafiol la Ley 4/2020. Cada normativa
nacional tiene particularidades y variaciones notables,
mostrandose una vez mas la tendencia a adoptar solu-
ciones unilaterales, unas soluciones que encubren tan-
to medidas proteccionistas como medidas de presién
econémica internacional en el ambito de las relaciones
internacionales frente a companias y Estados.

Hsta multiplicacion de medidas unilaterales ha con-
ducido a una nueva y muy reciente propuesta aparente-
mente favorable al establecimiento de un tipo minimo
global para empresas. Aprobado por el G7 las noticias
periodisticas abundan ante la inaudita propuesta de
adoptar un tipo minimo sobre impuesto de sociedades
del 15%. LLa causa de esta propuesta esta en la constate
reduccién que las rentas empresariales estan sufriendo
a nivel comparado en todos los Estados derivado de la
internacionalizacion de la economia. La facil deslocali-
zacion de las empresas hacia territorios de menor pre-
sion fiscal llevé a la limitacion practica del incremento
de tipos impositivos societarios a nivel global.

Esta medida no constituye un acto unilateral, a pesar
de ciertos elementos de unilateralidad, sino que aparece
como fruto de la multilateralidad. Es en la respuesta que
con certeza veremos en otros Estados, que se negaran
a adoptar estas recomendaciones (por otra parte, una
negativa totalmente legitima), ya que resultan evidente-
mente contrarias a sus intereses.

Consideremos en primer lugar que esta propuesta
de Estados Unidos persigue eliminar el intento de llegar
a un acuerdo sobre la fiscalidad de la economia digital,
especialmente cuando se ha materializado en impuestos

nacionales con animo manifiestamente discriminatotio
y con el que se persigue gravar exclusivamente las ren-
tas de grandes corporaciones digitales, norteamericanas.
Impuesto al que acabamos de hacer referencia.

En segundo lugar, cabe destacar la reaccién de Chi-
na que, si bien respecto a otras cuestiones, acusa al G7
de manipulacion y recuerda que los tiempos coloniales
pasaron y “un pequefio grupo de pafses no puede deci-

dir las politicas globales™.

En tercer lugar, y de forma paralela, la Organiza-
cién para la Cooperacion y el Desarrollo Econémico
(OCDE) ha aprobado un acuerdo basado en dos pilares
para poner fin a los problemas y retos que la digitaliza-
cién de la economia conlleva®. Sin embargo, este docu-
mento, que recoge ese compromiso de establecer como
tipo societario minimo el del 15% y eliminar todos los
impuestos sobre servicios digitales o medidas similares
a las companias, plantea serias dudas de ser especial-
mente beneficioso para los Estados desarrollados. En
esta linea, el propio documento aspira a eliminar la po-
sible doble imposicién con la recomendacion de utilizar
los sistemas de exencién o crédito, y si bien faltan los
detalles del reparto de competencia fiscal, el nexo en
funcién de la cifra de negocio perjudica excesivamente
a los Estados mds pequefios (como por otra parte ya
resulta de otros trabajos de la OCDE, como del sistema
de reparto fiscal establecido en el modelo OCDE de
convenio para eliminar la doble imposicion y que moti-
v6 el modelo de convenio alterativo y de uso minorita-
rio, de Naciones Unidas).

En cuarto lugar, no podemos olvidar que la fisca-
lidad cumple junto a otros elementos de la normativa
de un Estado, una funcién muy relevante en la politica
de atraccioén de inversion extranjera. Esta quiza sea la
principal razén por la que se plantea el caricter favo-
rable para los Estados ya desarrollados, ya que asumir
este impuesto minimo global limita las actuaciones so-
beranas que los Estados en vias de desarrollo podran
adoptar en el futuro con el dnimo de atraer inversiéon
extranjera.

¥ Noticia del 14 jun. 2021. Disponible en: https://www.elmundo.
es/internacional/2021/06/14/60c72d2e21efa09f4b8b4669.html.

Y OECD. Statement on a two-Pillar solution to address the tax challenges
arising from the digitalization of the economy. OECD/G20 Base Ero-
sion and Profit Shifting Project. 2021. Disponible en: https://www.
occd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-
the-tax-challenges-arising-from-the-digitalisation-of-the-economy-
july-2021.pdf.
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Finalmente, en quinto lugar y desde una perspecti-
va mas politica, debemos considerar que la propuesta
procede de Estados Unidos, que sufre una acusada po-
larizacién politica. Este tipo de propuestas que chocan
abiertamente con el ideario republicano, pueden verse
abandonadas por un cambio en la Casa Blanca, as{ como
la imposibilidad de adoptar una medida de este tipo sin
el apoyo de China, quien por otra parte no es miembro
de la OCDE, aunque participa en ella como pais clave.

Por todas estas razones, y a pesar de que tendra una
evolucion interesante, el establecimiento de este im-
puesto minimo global a las sociedades lo consideramos
inviable, y mas bien lo entendemos como una huida ha-
cia adelante, intentando neutralizar los impuestos sobre
actividades digitales mas que un verdadero intento por
lograr un impuesto global.

Ademas, se manifiesta la actitud de los Estados de
alta presion fiscal a la hora de tratar los problemas de
la economia digital. Adoptan una posicién hostil, basa-
da en la concepcion de que deben combatir las practi-
cas de elusion fiscal que reducen su recaudo fiscal Sin
embargo, creemos que setfa necesario reflexionar sobre
esta concepcioén que habitualmente subyace en las ne-
gociaciones y la dificultad de distinguir argumentos de
justicia social con el mero afan recaudatorio o celo in-
tervencionista. De hecho, 1a movilidad de los factores
productivos, que se extienden a nivel de personas fisi-
cas, dificilmente podra mitigarse. Una movilidad que es
vista desde algunos pafses como un riesgo que combatir
y neutralizar en lugar de como una oportunidad para
atraer talento e inversién extranjera. Ciertamente cons-
tituye ambas cosas. Por ello, sélo los Estados que sean
capaces de crear un entorno favorable para el desarrollo
de la economfa digital y el comercio resultarin exitosos
en digitalizar sus economias.

5 La definicion de “paraiso fiscal”

El concepto de “paraiso fiscal” o “refugio fiscal”
(a pesar de que no son estrictamente lo mismo*'), son
frecuentemente utilizados desde muy diversos ambitos
para hacer referencia a Estados o jurisdicciones de baja
o nula tributaciéon. La importancia econémica de estos

' WARD, Don. How 1o protect your assets legally with an offshore Trust
or International Business Corporation. L.ondon: Financial Bureau, 2013.

p-47.

centros, habitualmente grandes centros financieros, es
esencial, siendo vistos por los Estados de alta presion
fiscal como herramientas utiles para evasores y elusores
fiscales. Por esta razon, bastantes Estados han adoptado
medidas para intentar neutralizar los beneficios del uso
de estos grandes centros, pero, una vez mas en una eco-
nomia globalizada, las actuaciones unilaterales resultan
insuficientes y en la practica infructuosas.

Por esta razén la OCDE se ha ocupado del tema
de los parafsos fiscales (asi como otras Organizaciones
Internacionales como la ONU) desde la década de los
noventa del siglo XX. Para ello, la OCDE ha realiza-
do informes* sefialando los elementos especialmente
nocivos de estos regimenes, que les dota de un caric-
ter pernicioso o nocivo al convertirse en herramientas
esenciales de los evasores y elusores fiscales. Esta deter-
minaciéon de elementos llevé a que la OCDE abando-
nase el término de parafso fiscal y hablase de jurisdic-
ciones no cooperadoras y, en los casos mas graves, el
régimen fiscal pernicioso.

De hecho, se hace una enumeracion de los elemen-
tos que se deben/pueden tener en cuenta para la deter-
minacion como tal de un territorio, recomendando la
concurrencia de mas de uno. Por ejemplo, para el caso
de las jurisdicciones no cooperadoras la OCDE plantea
cuatro posibles elementos que, de concurrir al menos
dos, permitirfan su calificacion unilateral como tal: nivel
bajo o nulo de tributacién, inexistencia de intercambio
de informacion, falta de transparencia en la aplicacion
del sistema fiscal o inexistencia de actividad econémica
sustancial. A estos elementos se suma, en el Régimen fis-
cal pernicioso el criterio de la estanqueidad o ring fencing.

Frente a esta determinacion de los elementos (que
ciertamente solo enumera algunos de los elementos cla-
ve), no se logra un acuerdo para determinar qué ele-
mentos o cuantos de ellos deben concurrir para poder
considerarlo en la legislaciéon interna como paraiso;
como tampoco se logra la obligada remision a la lista de
paraisos de la OCDE.

Como se indica por Mufiiz¥, frente a la propues-
ta de la OCDE en el panorama comparado podemos
encontrar tres tipos distintos de soluciones, el criterio

2 El primer gran informe relativo a los paraisos fiscales es el trabajo
de la OCDE. Harmful tax: competition, an Emerging Global Issue, de 1998.
“ MUNIZ PEREZ, Julio César. En busca del paraiso perdido: 1os par-
afsos fiscales hoy. Cizur Menor: Aranzadi, 2021.

PEREZ, : Julio César Mufiz. Fiscalidad y desglobalizacién en un mundo crecientemente unilateral. Revista de Direito Internacional, Brasilia, v. 18, n. 3, p. 52-68, 2021.

(=)}
(S8



porcentual*

, el criterio de los elementos (a determinar
jurisprudencialmente caso por caso) y el criterio de lista.
Este dltimo es el habitualmente seguido en los Estados
europeos y latinoamericanos. Ademas, y esto nos resul-
ta paraddjico, esta elaboracién de las listas, a pesar de
que su inclusion representa para sus residentes un trata-
miento fiscal agravado, mds oneroso, su elaboracion se
deja en manos de los poderes ejecutivos sin interven-

cién en ocasiones del 6rgano legislador.

Ante esta falta de homogeneidad nace lo que pode-
mos denominar como el “principio de subjetividad”*
del concepto de paraiso. Una subjetividad que lleva a la
variacion en la composicion de las distintas listas y que
reduce notablemente en la practica la utilidad de las me-
didas antiparafso. La diferente calificacién por distintos
Estados, al no asumir todos ellos 1a lista de la OCDE
como unica lista comun, facilita la utilizaciéon de unos
paraisos segun qué Estados.

Adicionalmente, no podemos olvidar que algunos de
los territorios habitualmente considerados como parai-
sos fiscales estan bajo soberania de Estados miembros
de la OCDE. De este modo, sus decisiones implican al-
canzar un equilibrio entre los intereses de los Estados
de mayor tributacién ansiosos de combatir los parafsos,
y que han renunciado a competir fiscalmente con ellos,
con los intereses de los propios Estados con intereses en
estos centros™. La consecuencia légica es una notable
falta de acuerdo y el recurso sistematico a la unilaterali-
dad, la existencia de distintas listas, incluso entre los Es-
tados miembros de la Unién Europea y la propia Union.

6 Union Europea

La Unién Europea se configura como una Organi-
zacion Internacional de integracion en la que sus Esta-

# La norma se limita en este caso a sefialar el porcentaje de difer-
encia entre el tributo propio y el extranjero, a la hora de determinar
si hay tal competencia fiscal y se activan los mecanismos “penaliza-
dores” de las clausulas antiparaiso. Tiene el aspecto positivo que no
necesita actualizacion.

“ MUNIZ PEREZ, Julio César. En busca del paraiso perdido: 1os par-
afsos fiscales hoy. Cizur Menor: Aranzadi, 2021. p. 77.

% De hecho, uno de los elementos que pueden considerarse como
coadyuvante del Brexit es la constante presiéon europea contra los
paraisos. MUNIZ PEREZ, Julio César. Brexit y la fractura del statu
quo. Revista de Pensamiento Estratégico y Seguridad CISDE, v. 5, n. 2, p.
63-79, 2020. Disponible en: http://uajournals.com/ojs/index.php/
cisdejournal/article/view/636.

dos miembros ceden parte de su soberanfa. Ya hemos
hablado del concepto de integracion en general, que
encuentra su logica en las dinamicas globalizadoras. En-
cuentra su origen en la exigencia de coordinacién por
parte de Estados Unidos entre los Estados beneficiarios
del Plan Marshall. Como ya indicamos sus objetivos ini-
ciales son netamente economicos, la construccion del
mercado interior, pero estando siempre presente un
afan. No obstante, en la Unién europea no podemos
olvidar (aunque en la actualidad parece olvidarse con
mayor facilidad) la aspiracion de integracion politica que
representa la Unién. También hemos sefnalado cémo la
salida de Reino Unido de la Unidén es uno de los sinto-
mas que con mayor fundamento nos permite afirmar
esa “desglobalizacion”.

Sin embargo, la Unién Europea representa una li-
mitacion (a la soberania) para los Estados en mdaltiples
sectores, 0 mejor una autolimitacién?, legitima consti-
tucionalmente y querida por los Estados. De hecho, nos
limitaremos a esta cuestion ya que realizar un examen
completo resulta inabordable. Una limitacién que es
trasladable al ambito del Derecho internacional general
y que ocurre también en el ambito de la fiscalidad, en
el que los intentos de armonizacién conllevan, como ya
sefialara Constantinesco®, la limitacion de la soberania
fiscal de los Estados miembros, interviniéndose (y limi-
tando) la libertad politica de éstos.

El marco general lo establecen los Tratados consti-
tutivos de la Unién, en los que queda claro (art. 3.3 del
Tratado de la Uni6én) que el objetivo fundamental es el
establecimiento de un mercado interior. Este mercado
interior es concretado en el articulo 26 del Tratado de
Funcionamiento de la Unién Europea como “un espa-
cio sin fronteras interiores, en el que la libre circulacién
de mercancias, personas, servicios y capitales estara
garantizada”. Libertades a las que se dedica el Titulo
IV del TFUE, y que tienen un impacto directo sobre
la fiscalidad, ya que limitan y condicionan las clausulas
anti-elusion que, unilateralmente, puedan establecer los
Hstados. Unas libertades que manifiestan la tension en-
tre la proteccion del mercado comun vy el interés fiscal

7 LOPEZ ESPADAFOR, Carlos Marfa. Recorrido transnacional
de la soberania tributaria. Cuadernos de Derecho Transnacional, p. 306-
330, mar. 2018. DOI: https://doi.org/10.20318/cdt.2018.4124. p.
315.

# CONTASTINESCO, Leontin-Jean. La problematica tributaria
de la Comunidad Econémica Europea. Hacienda Piiblica Espaiiola, n.
57, p. 163-176, 1979. p. 164.
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de los Estados, entre globalizacion e integracion y la so-
berania y la unilateralidad.

De este modo, surgen limitaciones a los Estados,
quienes, por ejemplo para establecer normas antielu-
sién, deben superar el examen del Tribunal de Justicia
de la Unién demostrando la existencia de interés ge-
neral y superando la adecuacién y no extralimitacion
de la medida. Un auténtico checking balance entre el bien
protegido, las cuatro libertades comunitarias y el interés
general perseguido por la norma antielusion®.

La tnica solucién son los esfuerzos por armoniza-
cion fiscal desde la Unidn, que suelen recibir un trata-
miento hostil de los Estados. Una Unién Europea en la
que algunos ambitos, como el aduanero o la tributacion
indirecta a logrado mas avances, son mucho mas limita-
dos en el ambito de la imposicién directa.

En el plano tributario debemos considerar que las
atribuciones referentes a la soberania fiscal son nota-
blemente parcas, y los intentos de armonizacién (tér-
mino en si mismo interesante al aunar la aspiracion de
homogeneizar la regulaciéon de materias en un contexto
de diversidad politica) habitualmente son considerados
insuficientes por la doctrina.

Por ejemplo, en el tratado de funcionamiento se re-
gulan varias disposiciones de caracter fiscal, en la que
se establecen unos principios bésicos de integracion,
como la prohibicién de gravar directa o indirectamen-
te los productos de los demas Estados miembros con
animo proteccionista, asi como la prohibicién de be-
neficiarse de ventajas fiscales a las exportaciones (por
distorsionar la libre competencia).

Especialmente significativo resulta en este sentido el
art. 115 del TFUE, en el que se establece que

El Consejo, por unanimidad con arreglo a un pro-
cedimiento especial, y previa consulta al Parlamento
Europeo y al Comité Econémico y Social, adoptara
las disposiciones referentes a la armonizacién de las
legislaciones relativas a los impuestos sobre el vo-
lumen de negocios, los impuestos sobre consumos
especificos y otros impuestos indirectos, en la me-
dida en que dicha armonizacién sea necesaria para
garantizar el establecimiento y el funcionamiento
del mercado interior y evitar las distorsiones de la
competencia.

© SANZ GOMEZ, Rafael. Las chinsnias anti-abuso especificas tributarias
Jrente a las libertades de circulacion de la Unidn Europea. Barcelona: Bosch,

2010. p. 167.

Consideremos que la aplicacién del procedimiento
especial supone de facto una muy notable limitacioén a
las opciones de integracion, siendo significativo que se
recurra al criterio de la unanimidad, que implica otor-
gar a cada Estado miembro un derecho de veto en esta
materia. Sin embargo, en nuestra opinién, las sucesivas
oleadas integradoras de la Union, desde la construccién
del mercado tnico a la zona euro, parecen conducir a
una paradoja irresoluble. La necesidad de atribuir mas
competencias a la Unién, y particularmente en el ambito
fiscal y la incapacidad para otorgar mayores competen-
cias y avanzar en la integracién, choca légicamente con
la voluntad de los Estados miembros de mantener una
independencia politica. Efectivamente, la atribucion de
toda la soberanfa fiscal a la Unién europea, (al menos
en términos equivalentes a los de un Estado Federal)
conducirfa a limitaciones practicas en las politicas de los
Estados respecto a los que se carece por el momento
auténtica voluntad politica de crear.

El avance en la integracién europea, especialmente
en algunos ambitos, ha llevado a producir asimettias en
algunos ambitos. Asi, mientras la politica monetaria y
la politica de equilibrio presupuestario si las encontra-
mos en el ambito de la politica europea, los restantes
elementos de la politica econémica quedan en los Es-
tados miembros. Ciertamente se intentan articular me-
canismos de coordinacion dentro de la Unidn, pero la
politica monetaria constituye sin duda el ambito mas
plenamente europeizado del ambito econémico, tenien-
do por objetivo fundamental el mantenimiento de la es-
tabilidad de los precios.

La politica presupuestaria es el otro gran ambito in-
corporado a partir del afio 2010, a causa de la crisis de
deuda soberana. Su fundamento se encuentra fuera del
entramado de la Unién, en el que los Estados miem-
bros utilizan instituciones de la Unién para un nuevo
fin. Se firma asi el Tratado de Estabilidad, Coordina-
cién y Gobernanza de 2012, ajeno a la Unién tanto por
contradicciones con ¢él (la prohibicién de que el Banco
Central Europeo financie a Estados del art. 124) como
para evitar el veto britanico.

Las restantes medidas politicas corresponden a los
Estados, art. 120 TFUE, por el que éstos “llevaran a
cabo sus politicas publicas con vistas a contribuir a la
realizacion de los objetivos de la Unién”, con la uni-
ca limitacion de respetar los principios basicos como
las libertades comunitarias o la libre competencia. Hsta
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atribucién exige coordinacién en el Consejo, que por
Recomendacion podra adoptar orientaciones generales
y supervisar la evolucion y coherencia de las politicas
econ6émicas. Se crea un sistema de supervision multila-
teral en el que tienen cabida politicas de caracter fiscal,
con capacidad de sancion.

De este modo vemos que las limitaciones para avan-
zar en la integracion fiscal estan en los propios Estados
miembros, que exigen para la ratificacion de los Trata-
dos la regla de la unanimidad (que no obstante ha ido
perdiendo notable fuerza en el panorama general eu-
ropeo). Unos Estados que en ocasiones acusan de la
Unién de inaccién o falta de resolucion sobre materias
que no tiene atribuidas, o recibe acusaciones de falta
de solidaridad. Incluso en relacién con la financiacién
desde 1a Union a los Estados en situaciones de crisis,
(tanto durante la crisis de deuda como en la actual crisis
del coronavirus), los criterios de unanimidad se mantu-
vieron y se mantienen. De hecho, los intentos de llegar
a acuerdos en el seno de la Unién en algunos temas
como la fiscalidad de actividades digitales fracasan. S6lo
queda la actuacion del Tribunal de Justicia de la Unién
Europea en caso de la incompatibilidad ya sefialada con
los principios de la Unién, si se produjese.

Es por ello que podemos ver en el ejemplo de la
Unién Europea el conflicto entre la aspiracion inte-
gradora, también a nivel fiscal, con la proteccion de las
competencias soberanas de sus Hstados. Tan cierto es
que la Unién implica fuertes limitaciones a la soberania
fiscal de los Estados miembros, como las herramientas
con las que éstos se han dotado para garantizar su sobe-
ranfa fiscal y la defensa de su interés nacional.

7 Conclusiones

Hemos comenzado este trabajo planteando la duda
de si estamos realmente en una fase de desglobalizacién
o, como afirman otra parte de autores, una nueva forma
de globalizaciéon. Era necesario partir de esta diferen-
ciacién conceptual, aunque por el momento la cuestién
no sea pacifica. Algunos autores consideran que para el
mantenimiento la economia mundial neoliberal es nece-
saria la cooperacion politica multilateral, al menos entre
los actores principales. Quizd estamos en lo que sefia-
laba Appelbaum, como las dos nuevas tendencias de la
nueva globalizacion: unilateralismo y libre mercado. En

cualquier caso, parece claro que estamos entrando en
una nueva fase con fuertes tendencias a practicas unila-
terales. Unas practicas que son particularmente intensas
en el ambito fiscal.

La globalizacién econémica resulta inverosimil que
pueda lograr una integracioén politica, especialmente en
un momento en que parecen renacer los viejos senti-
mientos nacionales. A nivel de fiscalidad internacional,
y en contraste con propuestas de algunos autores™, se
ha sido incapaz de construir un conjunto de normas
de Derecho Internacional General en materia tributaria.
Los acuerdos son muy limitados y siempre establecien-
do cautelas (por otra parte, logicas) y clausulas de sal-
vaguarda que garanticen la retencion de las potestades
soberanas y muy especialmente la soberania fiscal.

Hemos puesto dos supuestos concretos, la falta de
acuerdo a la hora de coordinarse para someter a grava-
men la economia digital y la falta de acuerdo para deter-
minar un concepto uniforme sobre el concepto “Parai-
so fiscal”. Ademas, hemos expuesto muy someramente
las limitaciones que la integracion fiscal padece en la
Unién Europea, especialmente en cuanto al ambito de
la imposicion directa se refiere. Ejemplos en los que
hemos querido poner en valor como el ambito fiscal a
nivel internacional es uno en los que el unilateralismo
tiene una incidencia especialmente notable. Existen de
hecho otros, como por ejemplo el caracter unilateral del
Tratado FATCA de Estados Unidos, que implica la apli-
cacion de una Ley interna, sobre cumplimiento tributa-
tio de cuentas extranjeras y efectos extraterritoriales®'.

En materia fiscal hemos podido apreciar algunas de
las principales trabas a lo que autores como Lépez Es-
padafor (p. 330) denomina “globalizacion fiscal”. Unas
trabas que manifiestan la permeabilidad que el ambito
tributario tiene a practicas unilaterales, especialmente
reforzada dada su estrecha conexién con la soberania,
y las dificultades aparentemente irresolubles a las que se
enfrenta el Derecho internacional tributario para alcan-
zar acuerdos.

Sin duda nos encontramos en una fase en que algu-
nos Estados, esencialmente Estados desarrollados del

% LOPEZ ESPADAFOR, Carlos Marfa. Recorrido transnacional
de la soberania tributaria. Cuadernos de Derecho Transnacional, p. 306-
330, mar. 2018. DOI: https://doi.org/10.20318/cdt.2018.4124. p.
308.

! En este sentido, como medida unilateral y lesiva de la soberania
de otros Estadso: MORRIS, Robert. EATCA and the new birth of

American Empire. New York: More Freedom Foundation, 2013.
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bloque occidental, son favorables a una homogeneiza-
cion fiscal a nivel global. La habitualidad de las practicas
de caracter unilateral nos hace ser pesimistas. Resulta
mas plausible una aceptacion dentro de ese grupo de
Hstados de un apatente acuerdo que en la practica deri-
ve en la aplicacion de criterios diversos y al incremento
de la inseguridad juridica. Al menos, mientras el soff law
siga sin ser de obligado cumplimiento.

Por ello, las practicas unilaterales las consideramos
especialmente intensas en el ambito tributario. La ten-
dencia actual hacia el unilateralismo encuentra especial
eco en esta rama del Derecho y las propuestas de armo-
nizacién fiscal internacional deben entendetse como la
pugna entre Estados por lograr imponer, con mejor o
peor fortuna, sus intereses econémicos al resto, cues-
tién clave en la nueva bipolaridad global.
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Resumo

O caminho em dire¢do a crescente globalizacdo das relagdes sociais apare-
ce como inexoravel. Como parte desse percurso surgem multiplas nocoes
que implicam o reconhecimento de temas de interesse publico comum e a
necessidade de respostas coletivas. A Pandemia de Covid-19 faz, em certa
medida, a prova da globalizacido e dos problemas comuns que colocam em
risco o Bem Publico Satde. A resposta para a pandemia, materializada na
forma de vacinas proclamadas como “bens publicos globais”, emerge em
conjunto com um mecanismo de Governanga coletiva, a COVAX, incumbi-
da da ambiciosa missao de universalizar o acesso ao imunizante. Este artigo
parte de uma revisdo bibliografica da literatura dedicada aos Bens Publicos
Globais para propor uma analise do problema de provisio global de vacinas
contra o coronavirus centrada no mecanismo da COVAX. Organizado em
trés partes, o texto retraga, primeiramente, a no¢iao de Governanga Global
e de conceitos correlatos para, entio: (i) ponderar as implicagdes retéricas e
praticas de se designar a vacina um BPG, (ii) estabelecer as premissas con-
ceituais de BPG, e (iii) analisar a COVAX enquanto arranjo de governanga
global. Constata-se que, a despeito da retdrica sobre a vacina e seu status,
o funcionamento e os resultados da COVAX acabam por despi-la de suas
aspira¢des inovadoras, e a revelam como pouco mais que um férum de co-
operacio multilateral, constrangido pelo individualismo e nacionalismo de
seus atores.

Palavras-chave: Governanca Global; Bens Publicos Globais; Globali-
zagdo do Direito; Deglobalizagio.

Abstract

The road towards an ever-growing globalization of social interactions has
for a time seemed inexorable. As a part of this path, several notions have
emerged, all of which imply the recognition that there are problems of pu-
blic interest which demand collective answers. The Covid-19 Pandemic ser-
ves, up to a certain extent, as a proof of globalization and of the menace
against a Global Public Good (GPG), which is Health. The answer thereto
provided takes the shape of vaccines broadly advertised as “global public
goods” and emerge along a collective governance mechanism — COVAX



— tasked with the ambitious mission of providing uni-
versal access to the immunizing substance. Ignited by
such polyphonous talks, this article undertakes a biblio-
graphical revision concerning Global Public Goods in
order to analyze the global vaccine provision problem
encompassed in the COVAX mechanism. This three-
folded article begins by recalling the notion of Global
Governance and its related concepts, and proceeds to
(I) ponder on the rhetorical and practical implications
of addressing a vaccine as a GPG, (ii) presenting the
concept of GPG, and (iii) analyzing COVAX as a global
governance structure. Once the path is travelled, the au-
thors conclude that, despite the rhetoric concerning the
vaccine and its status, the results provided by the CO-
VAX mechanism appear to only one more multilateral
cooperation forum, crippled by its actors’ individualistic
and nationalistic choices.

Keywords: Global Governance; Global Public Goods;
Globalization of Law; Deglobalization.

1 Introducao

O COVAX (Covid-19 Vaccine Access) nasce no
conturbado cenario do enfrentamento a pandemia de
COVID-19. Sem contornos precisos, esse mecanismo
de governanga coletiva reune atores publicos e privados,
estatais e nao estatais com um objetivo comum: a provi-
sao de vacinas capazes de por fim a pandemia.

Nada espontinea, a construcio deste mecanismo se
da com base em fundamentos praticos e tedricos im-
portantes. Os praticos, que incluem todas as mazelas
decorrentes da pandemia, por serem evidentes e conhe-
cidos, nao serdo tratados neste trabalho. Os tedricos,
por sua vez, serdo explorados neste artigo com o intuito
de se demonstrarem a profusio de conceitos e nogdes

mobilizados em torno de uma iniciativa real como o
COVAX'.

! Considerando que a iniciativa do COVAX ¢ extremamente recente
e estd em constante evolugdo, e que os documentos informativos
sobre sua constitui¢ao e estrutura sio escassos e possuem restri¢oes
quanto a serem referenciados em publicacdes, os autores deste artigo
contam com a complacéncia de seus leitores e leitoras no que con-
cerne a limitagdo das descrigdes sobre o COVAX aqui fornecidas.
Para mais informagoes sobre o COVAX, sugerimos acessar: htt-
ps:/ /www.gavi.org/covax-facility#what. https:/ /www.gavi.org/
vaccineswork/covax-explained.

Assim, tomando por caso concreto o mecanismo de
governanga coletiva COVAX| esse trabalho propoe-se
a analisar em que medida a resposta pratica ao proble-
ma da provisio global de vacinas contra o coronavirus
corresponde as consideracoes tedricas relativas a globa-
lizacdo, a governanca global e aos bens publicos globais.

Se ha uma constante na evolucio das relacoes inter-
nacionais e na sua regulagdo — em sentido lato, enquan-
to organizagao por via de criagao e aplicagdo de normas,
regras — esta, talvez, seja um avanco permanente em
direcdo a maior interdependéncia entre os atores sociais
e ao reconhecimento de espacos, interesses, bens, desti-
nos, ditos todos “comuns”.

Se pensadas as relagcdes como sendo aquelas que
envolvem apenas, ou essencialmente, os Estados, e se
concebida a regulacio como aquela dada apenas, ou es-
sencialmente, pelo Direito Internacional Publico, pode-
-se falar da crescente interdependéncia entre os paises e
do reconhecimento de espagos ditos internacionais ou
internacionalizados, que nao sao passiveis de apropria-
cdo territorial e/ou de uso livre para todos os membros
da sociedade. Esses espagos, muitas vezes chamados de
“patrimonio da humanidade”, organizam-se em tor-
no de interesses compartilhados, que comandam um
senso de cooperacio a ser instilado na ordem juridica
e a inspirar também o que esta fora dela. Nessa visdo,
vislumbra-se um destino comum em que a sobrevida
no planeta depende, absolutamente, de uma real coope-
racao, a ser traduzida no Direito.

Outra constante das relacdes internacionais, no en-
tanto, afirma que, a0 menos desde que se formou o Es-
tado Nacional e o sistema de Estados, é possivel notar
uma progressiva emergéncia em importancia de outros
atores sociais, que nao os Estados. As interacoes en-
volvendo esses outros atores sao crescentemente vistas
como objeto de analise e compreensiao necessarias para
quem pretende explicar ou representar com maior acui-
dade o funcionamento do mundo. Também esses atores
passam a participar da identifica¢ao, ou da construgao,
daquelas coisas, espacos, interesses, bens e destino, con-
siderados comuns a uma sociedade ampliada, por assim
dizer.

Niao apenas isso. Esses outros atores participam,
também, da regulacdo da vida nessa sociedade ampliada,
dita global, produzindo normas, gerenciando e aplican-
do-as, criando e operando institui¢des.
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Evidentemente, a maior importancia dos atores
nio estatais nao decorre de um ato de vontade ou de
uma mera escolha metodolégica, de uma calibragem do
olhar — ainda que, sim, sempre se possa delimitar angu-
los de visdo e perspectivas. Essa crescente importancia
decorre de um processo natural de intensificacao, diver-
sificagdo e complexificacdo das interacOes sociais num
mundo globalizado, cada vez menor, coberto por uma
manta cada vez mais espessa de trocas e fluxos.

As interagoes sociais serdo sempre, necessariamente,
acompanhadas por alguma regulacdo, ainda que as re-
gras sejam fluidas e incertas, e decorram da regularidade
dos comportamentos e da relacio dos atores com essa
regularidade. Haverd, portanto, regulacdo desse novo
mundo ou, talvez, devamos dizer, “hd” esta regulacio®

Porque os direitos nacionais, estatais, sao natural-
mente voltados a organizacdo da vida dentro das fron-
teiras do Estado, e apenas marginalmente incidem sobre
o que se passa fora do seu territério; e porque o Direito
Internacional Publico, ainda que voltado cada vez mais
para a cooperagao e para a resposta aos desafios coleti-
vos, continua a ser um Direito produzido pelos Estados
e destinado a regular o comportamento desses mesmos
Estados, nem um nem outro desses dois tipos de Di-
reito patrece apto a dar conta sozinho do que é comum
a uma sociedade internacional ampliada e muito mais
complexa.

Ja se disse que o recurso a no¢ao de governanga era,
a um s6 tempo, uma fuga do Estado e uma fuga do
Direito’. Em parte, a luz do que se exp6s acima, parece
justificada essa dupla fuga, ja que a complexidade das
relagoes somada a riqueza dos fendomenos de regulagiao
demanda uma chave interpretativa diferente. Uma, que
tenda a compreender como sio organizadas as intera-
¢des sociais para além do Direito e de tudo aquilo que
os Estados produzem — quer se trate de Direito, quer

2 KACOWICZ, Arie M. Global Governance, International Or-
der, and World Order. In: LEVI-FAUR, David (ed.). Oxford Hand-
book of Governance. |S. 1.]: Oxford University Press, 2012., Chap. 48.
NASSER, Salem Hikmat; GHIRARDI, José Garcez. Around the
pyramid: Political-theoretical challenges to law in the age of global
governance. Revista de Direito Internacional, v. 15, n. 1, p. 61-69, 2018.
DOI: https:/ /doi.org/10.5102/rdi.v15i1.4934.

> NASSER, Salem Hikmat. GHIRADI, José Garcez. O que se diz e
que se cala: a governanca entre a fuga do direito e a busca pelo con-
trole. Revista do Programa de Pds-gradnacdo em Direito da UFC, v. 38, 1. 2,
p. 731-744, jul./dez. 2018. Disponivel em: http://www.periodicos.
ufc.br/nomos/article/view/3981. Acesso em: set. 2021.

de regulacio ndo-juridica, mas ainda assim, produzida
pelo Estado®.

O recurso a uma nog¢ao mais abrangente, que queira
marcar o distanciamento ou, a0 menos, a distin¢io em
relacio ao que é do Estado sem, contudo, deixar de in-
cluir em sua designac¢io a ordenagio das relagdes sociais
promovida pela autoridade estatal, aparece como algo
natural, talvez até mesmo necessario. Nao por acaso,

a palavra “governanca’™

se aproxima a0 mesmo tem-
po em que se quer diversa de “governo”, termo que
designa a ordenacao das relagdes sociais realizada pelo

Estado.

A alternativa terminoldgica, no entanto, nao resol-
ve todos os problemas que questoes conceituais podem
colocar. Ja se apontou, por exemplo, para o fato de que
os mecanismos de governan¢a ndo estio libertos dos
jogos de poder — podem, inclusive, ser /o de maior
dificuldade no enfrentamento destes mesmos jogos —,
nao afastam questionamentos sobre sua legitimidade e
sua justica intrinseca’, assim como nio sio necessatia-
mente respostas que podem ser tidas como “naturais”
ou mais eficientes para problemas’.

Ha quem afirme que muito da governanca global
pode ser entendida como acao administrativa®. E nes-
sa senda, aponte para a constituicio de um “espaco

* NASSER, Salem Hikmat. Fontes ¢ Normas do Direito Internacional:
Um Estudo sobre a Soft Law. 2. ed. Sao Paulo: Editora Atlas, 2006.
NASSER, Salem Hikmat. Direito Global em Pedagos: Fragmen-
tacao, Regimes e Pluralismo. Revista de Direito Internacional, v. 12, 1. 2,
p. 126, 2015. DOL: 10.5102/rdi.v12i2.3707

> Sobre conceituacio de governanca “sem governo”, ver:
SLAUGHTER, A-M. The Real New World Order. Foreign Affairs, v.
76, 1. 5, 1997, p. 184; e KACOWICZ, Arie M. Global Governance,
International Order, and World Order. Iz: LEVI-FAUR, David (ed.).
Oxford Handbook of Governance. [S. L]: Oxford University Press, 2012.
¢ Nesse sentido, Ost e Kerchov apontam como discurso sobre gov-
ernanga global nio pode existir em uma narrativa neutra. Cf. OST,
Francois; KERCHOVE, Michel van de. De la pyramide au résean? Pour
une théorie dialectique du droit. Bruxelles: Presses des Facultés Uni-
versitaires Saint-Louis, 2002

7 NASSER, Salem Hikmat. O que se diz e que se cala: a governanca
entre a fuga do direito e a busca pelo controle. Revista do Programa de
Pds-graduagcao em Direito da UFC, v. 38, 1. 2, p. 731-744, jul. /dez. 2018.
8 CASSESE, S. Global Administrative Law: An Introduction. IIJL
Conference. Anais, 2005. p. 1-46. Vide também: KINGSBURY, B.
et al. Foreword: Global Governance as Administration — National
and Transnational Approaches to Global Administrative Law. Law
and Contemporary Problems, v. 68, n. 3—4, p. 1-13, 2005; KRISCH, N,;
KINGSBURY, B. Introduction: Global Governance and Global Ad-
ministrative Law in the International Legal Order. Eurgpean Journal
of International Law, v. 17, n. 1, p. 1-13, 2006. DOIL: 10.1093/¢jil/
chil70
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administrativo global” ¢ para a a¢io administrativa’
— entendida como producdo normativa, resolugio de
controvérsias e outros tipos de regulacio tipicamente
administrativa — cujos produtores seriam atores diver-
sos, operando em esferas diferentes, muitas vezes em
esquemas que colocam esses produtores em algum tipo
de colaborag¢io'. Tratar-se-ia, portanto, de uma espécie
de executivo global pulverizado, distribuido, descentra-
lizado. A ideia de que um executivo tenha esse desenho
desponta como inusual e estranha por si s6, mas parece
compreensivel que se queira referir sobretudo a nature-
za “administrativa” das ac¢Oes, e ndo do corpo que age.
O que leva ao seguinte questionamento: o que faz com
que uma a¢io de governanga merega o adjetivo “admi-
nistrativa’’?

A inclusdo da regulacdo privada transnacional entre
os tipos de producdo administrativa global, comple-
mentada pela prépria literatura especifica sobre essa re-
gulacdo privada, d4 uma pista: a regulagdo que interessa
nao ¢ aquela que atinge os interesses meramente priva-
dos, mas sim aquela que envolve e impacta interesses
publicos'".

Quando se diz que esse € o tipo de regulacdo privada
que interessa, considera-se que essa literatura quer fun-
damentalmente discutir a legitimidade da regulacio, sua

? KINGSBURY, B,; KRISCH, N.; STEWART, R. B. The Emer-
gence of Global Administrative Law. Law and Contemporary Problems,
v. 68, p. 15-61, 2005. p. 17

1" Sobre os artanjos hibridos de atores no ambito do Direito Ad-
ministrativo Global, cf. KINGSBURY, B.; KRISCH, N.; STEW-
ART, R. B. The Emergence of Global Administrative Law. Law and
Contemporary Problems, v. 68, p. 15-61, 2005. p. 22

"' Sobre regulagio privada transnacional: Ver ABBOTT, K.
WiSNIDAL D. Strengthening International Regulation through
Transnational New Governance: Overcoming the Orchestration
Deficit. Vanderbilt Journal of Transnational Law, p. 1-69, 2009; BAR-
TLEY, T. Institutional Emergence in an Era of Globalization:The
Rise of Transnational Private Regulation of La- bor and Envi-
ronmental Conditions. Awmerican Journal of Sociology, v. 113, n. 2, p.
297-351, 2007.; BENVENISTI, E.; DOWNS, G. W. National Conrts
Review of Transnational Private Regulation, n. 2003, p. 1-18, 2005. (work-
ing paper) Disponivel em: <http://papers. ssrn.com/sol3/papers.
cfmrabstract_id=1742452>; CAFAGGI, E New Foundations of
Transnational Private Regulation. Journal of Law and Society, v. 38,
n. 1, p. 20-49, 2011; NASSER, Salem Hikmat. Direito Global em
Pedacos: Fragmentagdo, Regimes e Pluralismo. Revista de Direito
Internacional, v. 12, n. 2, p. 127-128, 2015. PETERSMANN, Ernst-
Ulrich. Multilevel governance of Interdependent public goods
theories, rules and institutions for the central policy challenges
in the 21st Century. Global Governance, v. RSCAS 2010, n. 2, p. 30,
2010. DOI: 10.2139/5srn.2481918. Available at: https://cadmus.
eui.eu/bitstream/handle/1814/22275/RSCAS_2012_23final.
pdf?sequence=2&isAllowed=y

responsividade aos diversos interesses envolvidos, aos
seus mecanismos de transparéncia etc. Posto de modo
diverso, pode-se concluir que a literatura sobre a a¢do
administrativa global esta focada na necessidade de que
venha a emergir um Direito Administrativo Global que
possa aferir essas mesmas coisas N0 comportamento
dos administradores distribuidos, e controlar as suas
acoes'”

Parece, no entanto, que a vontade de ver emergir um
tal Direito Administrativo ou a afirmacdo da necessida-
de de tal emergéncia nio sdo suficientes para fazer com
que este se materialize, e tampouco resolve o problema
sobre como ou quem controlara o que fazem esses di-
versos “administradores”.

Do mesmo modo, a nocio de uma “Autoridade
Publica Internacional” que se poderia atribuir a alguns
atores quando a sua ac¢do € dirigida a temas de interesse
publico" nio resolve, de modo satisfatério, a questio
fundamental sobre quem regula o regulador, e quem
controla o controlador.

No mesmo sentido, ¢ importante relembrar que nem
tudo o que é de “interesse publico” é necessariamente
de “alcance global”. Na maior parte das vezes, esses ad-
ministradores (incluidos os reguladores privados') pul-
verizados pelo globo, respondem a temas que envolvem
interesse publico por dizerem respeito a partes interes-
sadas varias.

Quando as partes interessadas podem ser identifi-
cadas como a sociedade internacional em seu todo, ou
de maneira mais abrangente, como a humanidade, tem-
-se o Bem Publico Global. Talvez um dos mais eviden-
tes e indiscutiveis bens publicos globais que se possa

2 SANCHEZ, M. R. The Global Administrative Law Project: A
review from Brazil. Artigos Direito G17. 1 Oct. 2008. DOI: http://
dx.doi.org/10.2139/sstn.1483379

'3 Sobre Autoridade Publica Internacional (International Public Author-
ity), ver: VON BOGDANDY, A. General Principles of Internation-
al Public Authority: Sketching a Research Field. German Law Journal,
v. 9, n. 11, p. 1909-1939, 2008. DOI: 10.1017/52071832200000699;
VON BOGDANDY, A., DANN, P, GOLDMANN, M. Develop-
ing the Publicness of Public International Law: Towards a Legal
Framework for Global Governance Activities. German Law Journal,
v. 9, n. 11, p. 1375-1400, 2008. DOI1:10.1017/S2071832200000511
* Sobre a participacio de reguladores ptivados e nao-estatais, vide
neste mesmo periédico: PORTO, Gabriela Hithne; ALMEIDA,
Paula Wojcikiewicz; NETTO, Juliana Maria F.A. International Regu-
lation and Global Governance: the EU influential method in times
of normativity change. Brazilian Journal of International Law, v. 17, n.
1, p. 373-390, 2020. Disponivel em: https://doi.org/10.5102/rdi.
v17i1.6167. Acesso em: set. 2021.
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conceber, e um que dialogue com as preocupagoes da
atualidade, seja aquele da protecdo do clima, como parte
de um equilibrio ecolégico sem o qual a vida na Terra
ndo pode prosperar.”® A clareza decorre do fato de que
interessa certamente a todos (¢é, na verdade, vital para
todos, geragdes futuras incluidas) que, estando presente,
tal bem possa ser usufruido por todos e seus beneficios
sejam gozados igualmente por todo e qualquer ser vivo.
O clima ou o equilibrio ecolégico respondem, portanto,
ao critério de interesse publico, ao critério de alcance
global e aos critérios concebidos como matcas dos bens
publicos globais, a nao-rivalidade e a nio-excludéncia,
como se vera adiante.

Do mesmo modo, a Teoria de BPG sustenta que,
também, a Saude Global possa ser vista como um bem
publico global', ainda que a necessidade de com ela
lidar no plano global seja mais decorrente da contin-
géncia das trocas e dos fluxos transnacionais. O maior
contato, portanto, ¢ a maior comunicagio entre as pes-
soas fazem com que as doengas ja ndo sejam facilmente
controladas localmente. O seu alcance global é também
uma decorréncia de decises (policy choices) de lidar com
ela globalmente'.

No momento em que se escreve, 0 mundo enfren-
ta uma pandemia que € a propria materializacdo de um
problema de satide global prenunciado ha tempos'®. E

5 Sobre a abordagem da prote¢io ao Meio Ambiente enquanto
Bem Publico Global, ver: SHAFFER, Gregory. International law
and global public goods in a legal pluralist world. Ewuropean Jour-
nal of International Law, v. 23, n. 3, p. 669—-693, 2012. https://doi.
org/10.1093/¢jil/chs036; BRATSPIES, Rebecca M. Providing
global public goods under uncertainty. Awerican Society of International
Law Proceedings, v. 104, n. 9-10, p. 591-603, 2010. Disponivel em:
https://doi.org/10.1016/j.jpubeco.2010.06.008. Acesso em: sct.
2021.

16 CHEN, Lincoln C., EVANS, Tim G., CASH, Richard A. Health
as a Global Public Good. In KAUL, Inge; GRUNBERG, Isabelle;
STERN, Marc A. Global Public Goods: International Cooperation on
the 21st Century. New York: Oxford University Press, 1999.

7 ARHIN-TENKORANG, Dyna; CONCEICAQ, Pedro. Beyond
Communicable Disease Control: Health in the Age of Globalization.
In. KAUL, Inge; CONCEICAO, Pedro; LE GOULVEN, Katell;
MENDOZA, Ronald U. Providing Global Goods. New York: Oxford
University Press (OUP), 2003. DOI: 10.1093/0195157400.001.0001.
' GERHART, Peter 7# MASKUS, Keith E.; REICHMAN, Jerome
H. International Public Goods and Transfer of Technology under a Globalized
Intellectual Property Regime. Cambridge: Cambridge University Press
(CUP), 2005. p. 72-73. HALE, Thomas; HELD, David; YOUNG,
Kevin. Gridlock: Why Global Cooperation is Failing When We Need
it Most. Cambridge: Polity, 2013. p. 103-106. KAUL, Inge; CON-
CEICAO, Pedro; LE GOULVEN, Katell, MENDOZA, Ronald
U. Providing Global Public Goods. New York: Oxford University Press
(OUP), 2013. p. 390-392.

essa mesma pandemia se mostra um potente revelador
das falhas e das faltas dos esquemas de governanca glo-
bal, inclusive naquela parte da governanca que é respon-
sabilidade dos Estados e do Direito Internacional'®, ao
mesmo tempo em que paradoxalmente, revela a inexo-
rabilidade da globaliza¢io e da interdependéncia.

Mais do que isso, ela tornou patente o fato de que
a existéncia de um problema global e o seu reconheci-
mento generalizado nio sdo suficientes para produzir
as respostas coletivas que se fazem necessarias. Pelo
contrario, o que se assistiu, no caso da pandemia de
COVID-19, foi uma regressiao da cooperagao e um res-
surgir do individualismo dos Estados, e ndo s6 deles®.

Dado o panorama maior, passa-se a (i) ponderar as
implicagbes retéricas e praticas de se designar a vacina
enquanto BPG, (ii) esclarecer as premissas do conceito

de BPG, e (iii) analisar o COVAX enquanto arranjo de
governanga global.

2 Haja vacina: da retdrica a pratica de
vacinas enquanto BPGs

O desdobramento do anuncio da Pandemia de CO-
VID-19, em 11 de margo de 2020, foi marcado por des-
coordenagio politica e ndo poucos atritos diplomaticos,
no plano internacional. No entanto, uma ideia mostrou-
-se recorrente nos discursos de diversos chefes de Esta-
do: a necessidade de se criar, com urgéncia, uma vacina
segura e eficaz, que fosse um Bew Piiblico Global (BPG)*..

1 PETERSMANN, Ernst-Ulrich. International Economic Law
and “Public REason”: Why do governments fail to protect Inter-
national Public Goods more effectively? European University Insti-
tute, Florenza, v. 17, n. 1, p. 28-36, 2010.

% JKENBERRY, G. John. The Next Liberal Order: The Age of
Contagion Demands More Internationalism, Not Less. Foreign
Affairs, Jul./Aug, 2020. Disponivel em: https://www.foreignaf-
fairs.com/articles/united-states/2020-06-09/next-liberal-order.
Acesso em : 23 set. 2021. BOLLYKY, Thomas J; BOWN, Chad
P; CAMPBELL, Joseph. The Tragedy of Vaccine Nationalism:
Only Cooperation Can End the Pandemic. Foreign Affairs, jul. 2020.
Disponivel em: https://www.foreignaffairs.com/articles/united-
states/2020-07-27 /vaccine-nationalism-pandemic. Acesso em: 22
set. 2021. FIDLER, David P. Vaccine nationalism’s politics. Science, v.
369, n. 6505, p. 749, 2020. DOLI: https://doi.org/10.1126/science.
abe2275

21O presidente chinés, Xi Jinping pronunciou-se neste sentido na
73* Assembleia Geral da OMS, em maio 2020, cf. ZHAOY]I, Pan.
Chinese vaccines will be made global public good, says Xi. CGNT, 19 maio
2020. Disponivel em: https://news.cgtn.com/news/2020-05-19/
Chinese-vaccines-will-be-made-global-public-good-says-Xi-QCpF-
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A expressio, quase autoexplicativa, soa bem nos pa-
lanques politicos, mas camufla importantes implicacdes
tedricas e consequéncias politico-normativas®. A mera
declaracdo de que se deve desenvolver vacinas e torna-
-las bens puablicos globais nada diz sobre os arranjos ne-
cessarios para o desenvolvimento, produgao e distribui-
¢do delas em tempo recorde e escala sem precedentes.
O conceito tampouco indica como devem ser concilia-
dos os interesses potencialmente conflitantes de (todos
0s) paises e de atores nao estatais, como as organizagoes
internacionais, industrias farmacéuticas e investidores.

Por ocasidao da 73* Assembleia Geral da Organizacio
Mundial de Satde (OMS), em maio de 2020, e em outros
eventos naquele ano, lideres politicos das mais variadas
matizes e representantes da sociedade civil rogaram por
uma vacina contra o coronavirus que fosse um “bem pu-
blico global” (BPG)*. Embora o clamor fosse pratica-
mente 0 mesmo, as significacoes e consequéncias politi-
cas dessas declaragoes variam conforme seu enunciador.

De um lado, tem-se representantes de paises de bai-
xa renda, tais como os presidentes do Gana, Paquistao
e o lider da Unido Africana, para os quais a realidade
de uma vacina passa, necessariamente, por um arranjo
multilateral forte, capaz de garantir o desenvolvimento,
o0 acesso e a distribuicdao do produto final vacina. De ou-
tro lado, ha chefes de Estado de paises com alto poder
aquisitivo, como Alemanha, Reino Unido e Franca, para
os quais o conceito de BPG carrega significado politi-

SGIL2g/index.html Acesso em: 31 maio 2021. Também a chanceler
alema, Angela Merkel e o presidente francés, Emmanuel Macron,
fizeram declaragGes semelhantes, porém na Conferéncia da GAVI,
um més mais tarde, cf. MESSAGE du Président Emmanuel Ma-
cron lors du Sommet mondial sur la vaccination 2020. Elysée, 04
jun 2020. Disponivel em: https://www.elysee.fr/emmanuel-ma-
cron/2020/06/04/message-du-president-emmanuel-macron-lors-
du-sommet-mondial-sur-la-vaccination-2020-alliance-du-vaccin-
gavi Acesso em: 31maio 2021.

2 LONG, David; WOOLLREY, Frances. Global Public Goods: Cri-
tique of a UN Discourse. Global Governance, v. 15, n. 1, p. 107122,
2009. DOI https://doi.org/10.1163/19426720-01501007.

% PHELAN, Alexandra L.; ECCLESTON-TURNER, Mark; RO-
URKE, Michelle; MALECHE, Allan; WANG, Chenguang. Legal
agreements: barriers and enablers to global equitable COVID-19
vaccine access. The Lancet, v. 396, n. 10254, p. 800-802, 2020. DOI:
https://doi.org/10.1016/S0140-6736(20)31873-0. BOLLYKY,
Thomas J; BOWN, Chad P; CAMPBELL, Joseph. The Tragedy of
Vaccine Nationalism: Only Cooperation Can End the Pandemic.
Foreign Affairs, jul. 2020. Disponivel em: https:/ /www.foreignaffairs.
com/articles/united-states/2020-07-27 /vaccine-nationalism-pan-
demic. Acesso em: 22 set. 2021. FIDLER, David P. Vaccine nation-
alism’s politics. Sezence, v. 369, n. 6505, p. 749, 2020. DOI: https://
doi.org/10.1126/science.abe2275.

co consolidado no sentido de legitimar suas praticas de
politica externa na forma de auxilio ao desenvolvimento
(Aide au Développement)* .

De maneira que, no discurso do presidente frances,
Emmanuel Macron, proferido na Reunido de Capula da
GAVI®, em junho de 2020, a afirmacio de que as vaci-
nas haveriam de ser BPGs acenava para uma iniciativa
de universalizacdo do acesso a vacina. Ja o presidente
chinés Xi Jinping, em seu pronunciamento na 73* As-
sembleia Geral da OMS, declarou que “uma vez dispo-
niveis, as vacinas desenvolvidas na China se tornariam
bens puablicos globais e que esta setia a contribuicdo da
China para garantir acessibilidade material e financeira

das vacinas aos paises em desenvolvimento””

. Um pre-
nuncio, portanto, das iniciativas unilaterais de distribui-

¢do de vacinas que o pals viria a praticar”.

2 MINISTERE DES AFFAIRES ETRANGERES. Les biens publics
mondianx. [S. 1.]: Ministere des Affaires étrangeres, févr. 2002. Dis-
ponivel em: https://www.diplomatie.gouv.fr/IMG/pdf/Les_bi-
ens_publics_mondiaux-2.pdf. Acesso em: 22 set. 2021. CARBONE,
Maurizio. Supporting or Resisting Global Public Goods? The Policy
Dimension of a Contested Concept. Global Governance, v. 13, n. 2,
p. 183, 2007. FREUD, Claude. Les biens publics mondiaux. Cabiers
d’études africaines, v. 50, n. 198-199-200, p. 1067-1077, 2010. DOI:
https://doi.org/10.4000/ etudesafricaines.16481.

» «Le deuxieme enjeu, c’est de faire en sorte des maintenant qu’un
vaccin contre le COVID-19, lorsqu’il sera découvert, bénéficie
a tous, parce qu’il sera un bien public mondial. C’est 'un des ob-
jectifs essentiels de Iinitiative ACT-A que nous avons portée avec
'organisation mondiale de la santé, la Commission européenne, le
Royaume-Uni et bien d’autres et qui trouve aujourd’hui, au travers
de cette conférence, une nouvelle traduction concrete. C’est pour-
quoi la France sera préte, comme le demande I'alliance, a augmenter
de 100 millions d’euros sa contribution lorsqu’un vaccin efficace
contre le COVID-19 sera disponible, afin d’en assurer la diffusion
a un prix abordable tout en maintenant le niveau d’engagement
nécessaire contre les autres maladies» MESSAGE du Président
Emmanuel Macron lors du Sommet mondial sur la vaccination
2020. Elysée, 04 jun 2020. Disponivel em: https:/ /www.elysee.fr/
emmanuel-macron/2020/06/04/message-du-president-emmanuel-
macron-lors-du-sommet-mondial-sur-la-vaccination-2020-alliance-
du-vaccin-gavi . Acesso em: 31 maio 2021.

% “COVID-19 vaccine development and deployment in China,
when available, will be made a global public good, which will be
China’s contribution to ensuring vaccine accessibility and affordabil-
ity in developing countries.”” ZHAOYT, Pan. Chinese vaccines will be
made global public good, says Xi. CGNT, 19 maio 2020. Disponivel em:
https://news.cgtn.com/news/2020-05-19/Chinese-vaccines-will-
be-made-global-public-good-says-Xi-QCpFSGIL2g/index.html
Acesso em: 31 maio 2021.

7 Esta pratica, cunhada como “Diplomacia da vacina” (Vaccine
Diplomacy), tem-se popularizado entre os paises com capacidade de
producio de vacina. Vide: PRANGE, Astrid. A diplomacia da vacina
vai melhorar a imagem da China? DW, 25 fev. 2021. Disponivel em:
https://p.dw.com/p/3pvWg . Acesso em: 31 maio 2021. GUIMA-
RAES, Maria Jodo. srael di vacinas a Repriblica Checa, que vai abrir repre-
sentagao diplomtica em Jerusalém. Disponivel em: https:/ /www.publico.
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https://doi.org/10.1016/S0140-6736(20)31873-0

Ha, ainda, paises de renda média, como Affica do
Sul, India e Brasil que, embora nio sejam abastados
ao ponto de assegurar, de antemao®, vacinas para suas
numerosas populagdes, sao atraentes de um ponto de
vista comercial, pois tém condi¢oes de comprar consi-
deraveis quantias de doses e de reproduzir os imunizan-
tes nacionalmente. Para estes, arranjos de cooperagiao
multilateral que prevejam transferéncia de tecnologia®
e condicdes facilitadas de pagamento sdo interessantes.

Hssas distingbes ilustram o quao ambivalente e am-
biguo pode ser o conceito de Bem Publico Global, ao
mesmo tempo que revelam uma importante premissa. O
conceito de BPG deve trazer coeréncia as politicas publi-
cas nacionais e de coopera¢ao internacional, e ainda pro-
mover um vinculo entre as concepg¢des de unilateralismo,
bilateralismo, regionalismo e multilateralismo®. Ao em-
pregarem-no, portanto, os lideres politicos usaram mais
que um trecurso retérico, mobilizaram toda uma teoria.

3 BPG: origem e premissa conceitual

“Global public goods are goods, whose benefits or costs
are of nearly universal reach or potentially affecting
anyone anywhere.”

pt/2021/02/24/mundo/noticia/isracl-vacinas-republica-checa-vai-
abrir-representacao-diplomatica-jerusalem-1951935 . Acesso em: 31
maio 2021. MARLOW;, 1.; CHAUDHARY, A.; LINDBERG, K. S.
India Beats China atlts Own Game in Vaccine Diplomacy Fight. Bloomb-
erg, 25 fev. 2021. Disponivel em: https://www.bloomberg.com/
news/articles/2021-02-25/india-beats-china-at-its-own-game-in-
vaccine-diplomacy-battle. Acesso em: 31 maio 2021.

# Isso contrasta com a atitude de muitos paises desenvolvidos
com alto poder aquisitivo ou de pafses em desenvolvimento, porém
pouco populosos, que tém assegurado quantias exageradas de imu-
nizantes para seus cidadios. A titulo de exemplo, vide: https://veja.
abril.com.br/mundo/covid-19-paises-ricos-compraram-mais-da-
metade-dos-estoques-de-vacinas/; https://www.theguardian.com/
world/2021/jan/29/canada-and-uk-among-countries-with-most-
vaccine-doses-ordered-per-person. Acesso em: set. 2021.

# De fato, o Brasil tem produzido a vacina batizada Coronavac
gragas a um acordo de transferéncia de tecnologia celebrado entre
a farmacéutica chinesa Sinovac Life Science e o Instituto Butantan.
A propésito, ver: https://butantan.gov.br/noticias/governo-de-sp-
assina-contrato-com-sinovac-para-o-fornecimento-de-46-milhoes-
de-doses-da-coronavac Acesso em: set. 2021.

' GABAS, Jean-Jacques; HUGON, Philippe. Les biens publics
mondiaux et la coopération internationale. I.'Feonomie politique, v. 12,
n. 4, p. 19-31, 2001. DOI: https://doi.org/10.3917/leco.012.0019.
BOIDIN, Bruno; HIEZ, David; ROUSSEAU, Sandrine. Biens com-
muns, biens publics mondiaux et propriété. Introduction au dossier.
Deéveloppement durable et territoires, Dossier 10, p. 5, 2008.

As origens do conceito remontam a distingao esta-
belecida pelo economista Paul Samuelson® entre Bens
Privados e Bens Puablicos, em sua “The Pure Theory
of Public Expenditure”, publicada na década de 1950.
Por serem ndo rivais (non-rival) e ndo excludentes (non-
-excludable) em seu consumo, Samuelson identifica que
os bens piiblicos sofrem de um problema crénico de
producido deficitaria, consequéncia das varias externa-
lidades negativas que lhes sdo caracteristicas. Ainda no
campo das ciéncias econdémicas, Mancur Olson™ (1965)
elaborou a relagdo entre as externalidades provocadas
pelos bens publicos e as dinamicas de cooperagao ne-
cessarias para sua provisio™, mas é a Garrett Hardin
(1968) e Charles Kindleberger (1986) que se atribui a
transposicio do conceito de bens publicos nacionais a
esfera global™.

Essa transposi¢ao decorre da constatacio de que o
alto grau de globalizacio que o mundo vivencia gera
problemas globais, cujas consequéncias ultrapassam
limites espaciais (sao transnacionais) e temporais (sao
transgeracionais)®. De tal maneira que se pode identi-
ficar males publicos globais (global public bads), geradores

de custos em escala global, tais como o aquecimento glo-

" NORDHAUS, William D. Paul Sammnelson and global public
goods: A commemorative essay for Paul Samuelson. Samuelso-
nian economics and the twenty-first century Oxford: Oxford
University Press, 2006. DOI: https://doi.org/10.1093/acprofio
$0/9780199298839.003.0006

2 OLSON, Mancur. The Logic of Collective Action: Public Goods and
The Theory of Groups. Cambridge: Harvard University Press, 1965.
% BARRET, Scott. Why Cogperate? The Incentive to Supply Global
Public Goods. [S. 1]: Oxford University Press, 2007. DOI: https://
doi.org/10.11126/stanford /9780804781329.003.0004.

* KINDLEBERGER, Charles. International Public Goods with-
out International Government. Awmerican Economic Review, v. 76, n. 1,
p. 1-13, 1986. KAUL, Inge; GRUNBERG, Isabelle; STERN, Marc
A. Global Public Goods: International Cooperation on the 21st Cen-
tury. New York: Oxford University Press, 1999. BARRET, Scott.
Why Cogperate? The Incentive to Supply Global Public Goods. [S. 1]:
Oxford University Press, 2007. DOI:  https://doi.org/10.11126/
stanford/9780804781329.003.0004. BOIDIN, Bruno; HIEZ, Da-
vid; ROUSSEAU, Sandrine. Biens communs, biens publics mon-
diaux et propriété. Introduction au dossier. Développement durable et
territoires, Dossier 10, p. 0—11, 2008. DOL: https://doi.org/10.4000/
developpementdurable.5153. CAFAGGI, Fabrizio; CARON, David
D. Global public goods amidst a plurality of legal orders: A sym-
posium. Eurgpean Journal of International Law, v. 23, n. 3, p. 643-649,
2012. DOLI: https:/ /doi.org/10.1093/¢jil/ chs049

» SANDLER, Todd iz KAUL, Inge; GRUNBERG, Isabelle;
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bal e, evidentemente, a pandemia de coronavirus, mas
também a prépria auséncia ou insuficiéncia de bens pu-
blicos. Esses males sdo, por sua vez, remediados pela
provisao de bens publicos globais (¢lobal public goods),
geradores de beneficios em escala global. Ou seja, pela
elaboragao de arranjos institucionais que vao além dos
tradicionais instrumentos de producio de bens publicos
nacionais. Nesse sentido,
National public goods become transnational — re-
gional or global — when they cannot be maintained
or improved solely through domestic policy action.
Thus global public goods can be seen as compri-

sing national public goods plus international coo-
peration.”® .

A partir dessa premissa de que problemas (ou males)
globais demandam solugées globais, a Teoria de Bens
Publicos Globais” propde duas abordagens conceituais
com consequéncias distintas para a cooperagao interna-
cional®™. A primeira é uma abordagem em termos de fa-
lhas de mercado (Market failures), que explica o déficit na
producdo de BPGs a partir da dindmica de incentivos e
externalidades negativas®, e requer a implementacio de

% BARRET, Scott. Creating Incentives for Cooperation: Strategic
Choices. In: KAUL, Inge; CONCEICAOQ, Pedro; LE GOULVEN,
Katell; MENDOZA, Ronald U. Providing Global Public Goods. [S. 1.: s.
n.], 2013. v. 01. p. 332

7 Note-se que o termo Bem Publico Global, traduzido da ex-
pressdo angl6fona “Global Public Goods”, é o mais frequente na
literatura especializada e serd aqui empregado como sinénimo das
variantes “bens publicos mundiais” (comum na literatura franc6fo-
na), “bens publicos internacionais”, e ainda, como “bens publicos da
humanidade”. GIANNATTASIO, Arthur Roberto Capella; PAPY,
Luiza Nogueira; NIGRO, Renan Freire. Bens Publicos Globais e sua
protecio juridica internacional: relocalizagao epistemoldgica de um
debate a luz de principios de direito politico. Direito, Estado e Socie-
dade, 1. 55, p. 69-112, 2019.
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Philippe. Les biens publics mondiaux et la coopération internation-
ale. L'Economic politique, v. 12, n. 4, p. 23, 2001. BOIDIN, Bruno;
HIEZ, David; ROUSSEAU, Sandrine. Biens communs, biens pub-
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durable et territoires, Dossier 10, p. 011, 2008. DOI: https://doi.
org/10.4000/developpementdurable.5153. CAFAGGI, Fabtizio;
CARON, David D. Global public goods amidst a plurality of le-
gal orders: A symposium. Eurgpean Journal of International Iaw, v. 23,
n. 3, p. 643—649, 2012.DOL: https://doi.org/10.1093/¢jil/ chs049.
SHAFFER, Gregory. International Law and Global Public Goods
in a Legal Pluralist World. European Journal of International aw, v. 23,
n. 3, p. 669-693, 2012. DOL: https://doi.org/10.1093/¢jil/chs036

compromissos internacionais, mas expressa uma visao
minimalista de cooperacio internacional®.

A segunda se dia em termos de economia politica
e representa uma visio maximalista de cooperacao®.
Nessa abordagem, da-se énfase as relagGes de interde-
pendéncia entre poderes publicos e privados e ao “rile
de convergence” que o sentido de BPG aporta a reflexao
sobre os valores ou interesses comuns, elevados a “pa-
trimonio comum” da sociedade internacional.

Hssa segunda abordagem carrega um sentido
epistémico amplo, cujas adjetivacbes variam de pa-
radigma “novo” e “subversivo”, a ‘“tecnocratico”,

“eurocéntrico”*

, um “catch-all concep?”’, e espécie de ver-
sio atenuada do desenvolvimentismo neoliberal®. E
uma abordagem que define os BPGs politica e econo-
micamente, nunca a priors, a fim de mobilizar institui-

¢Oes e jurisdicdes internacionais™.

E justamente com base nessa abordagem maxima-
lista de cooperacao internacional que este artigo inter-
preta a criacio do COVAX. Ou seja, como uma forma
de solucdo do mal piblico global “pandemia de coro-
navirus”.

Nessa linha politico-economica, a Teoria de BPG ¢
considerada um paradigma para se repensar as politicas
publicas globais. E justamente por isso, Inge Kaul e os
demais colaboradores de Global Public Goods: Inter-
national Cooperation on the 21st Century (1999), con-
siderada a obra de referéncia nesta matéria, dirigem-se

0 GABAS, Jean-Jacques; HUGON, Philippe. Les biens publics
mondiaux et la coopération internationale. I.'Feonomie politique, v. 12,
n. 4, p. 19-31, 2001. DOLI: https://doi.org/10.3917 /leco.012.0019
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debate a luz de principios de direito politico. Direito, Estado e Socie-
dade, 1. 55, p. 69-112, 2019.

2 GABAS, Jean-Jacques; HUGON, Philippe. Les biens publics
mondiaux et la coopération internationale. I.'Feonomie politique, v. 12,
n. 4, p. 26, 2001.

# CARBONE, Mautizio. Supporting or Resisting Global Public
Goods? The Policy Dimension of a Contested Concept. Global Gov-
ernance, v. 13, n. 2, p.185, 2007

# GABAS, Jean-Jacques; HUGON, Philippe. Les biens publics
mondiaux et la coopération internationale. I. Feonomie politique, v.
12, n. 4, p. 19, 2001. p. 26. https://doi.org/10.3917 /leco.012.0019.
BOIDIN, Bruno; HIEZ, David; ROUSSEAU, Sandrine. Biens com-
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https://doi.org/10.4000/developpementdurable.5153.

NASSER, Salem Hikmat; PAPY, Luiza Nogueira. Covid, Covax e o Refluxo da Governanga Global. Revista de Direito Internacional, Brasilia, v. 18, n. 3, p. 69-87, 2021.

]
3



repetidas vezes aos “policy makers” globais. As limitacoes
do tradicional sistema de cooperac¢io internacional sao
expostas em favor de uma ressignificagdo dos arranjos
multilaterais em dire¢do a uma arquitetura de governan-
1% .

ca globa

Inge KAUL® fala em trés tipos de hiato (gaps) iden-
tificaveis nos esquemas de provisaio de BPG. Um hiato
jurisdicional (jurisdictional gap), um participativo (partici-
pation gap) e um terceiro de incentivos (incentive gap). O
primeiro, aponta para a distancia existente entre os mer-
cados globalizados e os centros decisérios de compe-
téncia nacional. O segundo denuncia uma falta de legiti-
midade e representatividade das instancias decisorias. E
o terceiro critica a falta de incentivos e de mecanismos
de sancdo que incitem a producio de BPGs. Conside-
rados conjuntamente, esses hiatos descrevem a atual
situacdo de déficit institucional que explica a falta de
provisdo adequada de BPGs ¢, a0 mesmo tempo, justi-
fica a multiplicacido de arranjos de governanga global."’

Nessa linha doutrinaria, fala-se da “wécessité d’une
b

™8 e da criagio de um

gestion commune, a l'échelle mondiale
novo multilateralismo®, distinto das conhecidas pro-
postas de pluralismo juridico, consideradas insuficientes

para a provisio de BPGs™ . O olhar dos analistas volta-
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troduction au dossier. Développement durable et territoires, Dossier 10,
p. 5, 2008.
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2003. p. 390-392.
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Henri. Quand les « biens publics » deviennent « globaux ». Sociétal, n.
39, p. 47-50, 2003. p. 49.
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communs, biens publics mondiaux et propriété. Introduction au
dossier. Développement durable et territoires, Dossier 10, p. 5, 2008.

A GABAS, Jean-Jacques; HUGON, Philippe. Les biens
publics mondiaux et la coopération internationale. I.’Fconomie poli-
tigne, v. 12, n. 4, p. 27-28, 2001. JENKS, Bruce. Les Nations unies
et les biens publics mondiaux : contributions historiques et défis a
venir. Revue internationale de politiqne de développement, v. 3, n. 3, p. 1-17,
2012. DOI https:/ /doi.org/10.4000/poldev.947.

% SHAFFER, Gregory. International Law and Global Public
Goods in a Legal Pluralist World. Eurgpean Journal of International
Law, v. 23, n. 3, p. 673, 2012.

-se para as comunidades impactadas pelos males pabli-
cos, consideradas como “camadas” de governanc¢a (“a
system of multilayered regional and global political governance”)™
o que leva a no¢io de bens publicos regionais (BPR),
tidos como bens intermediarios para se alcancar BPG
finais™ .

Hsse (novo) arranjo de governanca global é marcado
pela sobreposicio geogrifica de espacos globais™ e pela
(intensa) participacdo de atores ndo-estatais (publicos
e particulares) na produciao de instrumentos normati-
vos (juridicos e ndo juridicos), que visam a producio
de BPGs, ¢ em dltima instancia, a protecido de valores
comuns da sociedade internacional™.

Feitas as considera¢des mais gerais sobre o significa-
do e as implicagdes do conceito de BPG, retorna-se ao
tema central deste artigo, a saber, a producdo de vaci-
nas contra o COVID-19 na qualidade de BPGs. Porém,
para se avaliar o caso especifico das vacinas contra o
coronavirus, é preciso, primeiramente, refletir sobre o

13

bem genérico “vacina”, para, entdo, interpreta-lo com

base nas diferentes tipologias de BPG.
A partit da perspectiva politico-economica de
BPGs, se reconhece que vacinas (em geral) atendem a

' HELD, David; MCGREW, Anthony. Political Globalization:
Trends and Choices. In: KAUL, Inge; CONCEICAO, Pedro; LE
GOULVEN, Katell; MENDOZA, Ronald U. Providing Global Goods.
New York: Oxford University Press (OUP), 2003. p. 186-187
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MENDOZA, Ronald U. Providing Global Goods. New York: Oxford
University Press (OUP), 2003. p.103-104; p.107; p. 142.

% HELD, David; MCGREW, Anthony. Political Globalization:
Trends and Choices, p. 186-187 in KAUL, Inge; CONCEICAO,
Pedro; LE GOULVEN, Katell; MENDOZA, Ronald U. Providing
Global Goods. New York: Oxford University Press (OUP), 2003.
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global life: The everyday operation of international law and develop-
ment. Local Space, Global Life: The Everyday Operation of Inter-
national Law and Development. [S. 1.]: Cambridge University Press
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ATTASIO, Arthur Roberto Capella; PAPY, Luiza Nogueira; NI-
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principios de direito politico. Direito, Estado ¢ Sociedade, n. 55, p.70,
2019.
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(and not law). Global Constitutionalism, v. 5, 1. 1, p. 48-84, 2016. DOI:
https://doi.org/10.1017/s2045381715000209. WEISS, Thomas G.;
WILKINSON, RORDEN (ed.). International Organization and Global
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um interesse publico (no ambito nacional) que possui
um correspondente no ambito internacional, a sadde
universal. Portanto, pode-se pensar na prote¢ao deste
valor ou patriménio comum em termos de um BPG,
a Satde Global. Isto ndo significa que qualquer vacina
¢ ou participa do BPG Satude Global. Pelo contrario.
Significa que, dentro da complexa malha de arranjos
de governanca global que promovem o BPG Saude
Global, ha de se considerar, também, os atores (os nao
estatais, inclusive) e instrumentos regulatorios (os nao
juridicos, inclusive) relativos a produgio e distribuicao
de vacinas. Assim, pode-se considerar que protocolos e
normas sanitarias internacionais produzidos por orga-
nizag¢des internacionais (Ols), como a OMS ou a Orga-
nizac¢ao Panamericana de Saude (OPAS), por exemplo,
bem como acordos de transferéncia de tecnologia™, de
livre-comércio e mesmo Acordos de Compromisso de
Compra (Advance Purchase Agreements — APAs) celebra-
dos entre pafses e industrias farmacéuticas, tudo isto
otbita em torno do BPG Saude Global™.

Nessa dimensao de Governanca Global em Sau-
de”, a provisio normalmente privada do bem vacina
pode ser “publicizada” mediante a criagdo de arranjo
de governanca que seja capaz de corrigir a rivalidade e
exclusividade que lhe sdo caracteristicas. Isto foi o que
ocorreu no caso do coquetel retroviral, que trata o virus
da AIDS, e no caso da vacina preunococcal conjugate vaccine
(PCV), cujo arranjo de governanga inspirou, inclusive,
o COVAX, como se vera adiante. Esses tratamentos e

» Para maiores informagdes sobre a relacio entre o conceito de
BPG e mecanismos de transferéncias de tecnologia, vide: MASKUS,
Keith E.; REICHMAN, Jerome H. International Public Goods and
Transfer of Technology under a Globalized Intellectual Property Regime. Cam-
bridge: Cambridge University Press (CUP), 2005.

% KILUG, Heinz. Comment: Access to essential medicines. In:
MASKUS, Keith E.; REICHMAN, Jerome H. International Public
Goods and Transfer of Technology under a Globalized Intellectnal Property
Regime. Cambridge: Cambridge University Press (CUP), 2005. HAR-
MAN, Sophie. Global Health Governance. In: WEISS, Thomas G.;
WILKINSON, Rorden. International Organization and Global Govern-
ance. New York: Routledge, 2014. PHELAN, Alexandra L.; EC-
CLESTON-TURNER, Mark; ROURKE, Michelle; MALECHE,
Allan; WANG, Chenguang, Legal agreements: barriers and enablers
to global equitable COVID-19 vaccine access. The Lancet, v. 396, n.
10254, p. 800-802, 2020. DOI: https://doi.org/10.1016/S0140-
6736(20)31873-0

" KLUG, Heinz. Comment: Access to essential medicines. In
MASKUS, Keith E.; REICHMAN, Jetome H. International Public
Goods and Transfer of Technology under a Globalized Intellectnal Property
Regime. Cambridge: Cambridge University Press (CUP), 2005. HAR-
MAN, Sophie. Global Health Governance. I» WEISS, Thomas G.;
WILKINSON, Rorden. International Organization and Global Govern-
ance. New York: Routledge, 2014.

vacinas eram providos em quantidade aquém da neces-
saria, pois os atores envolvidos ndo possuiam condicGes
(pafses de baixa renda, sem infraestrutura de producio
ou recursos para aquisi¢ciao) ou incentivos (nao era con-
siderado rentavel para as inddstrias farmacéuticas pro-
duzirem esses produtos) para prové-los.

Resta apresentar as principais tipologias de bens pu-
blicos, e as possiveis interpretacdes do bem “vacina”
que delas se infere.

A primeira classificacdo se da em relacdo a natureza
constitutiva dos bens publicos. Ela se divide entre bens
publicos puros e bens publicos wpuros, e estes ultimos
podem ser classificados em ‘bens de clube’ e ‘bens de
recursos de fundo comum™® . Aplicando-se essa taxo-
nomia as vacinas, conclui-se que estas nio podem ser
consideradas bens puablicos puros (que sio nio tivais
e também nao exclusivos), mas podem ser considera-
das bens publicos impuros, dentro de uma logica de
politicas publicas (regionais ou globais) de controle de
doengas. Isso, pois é possivel remediar as dimensoes de
rivalidade e exclusividade por meio de arranjos de go-
vernanga.

Assim, pode-se entender vacinas em um contexto de
governanga regional como “bens de clube” (¢/ub goods),
em que o “clube” corresponde a regido sujeita a tal go-
vernan¢a. De modo que as vacinas distribuidas como
parte de campanhas de vacinagao, promovidas por or-
ganizacOes internacionais como a OPAS, por exemplo,
seriam bens ndo rivais, mas exclusivos para os integran-
tes do “clube”.

Outras maneiras de se classificar os BPGs dizem
respeito a sua posicdo na cadeia de producio, se bens
publicos sntermedidrios ou bens publicos finais, e aos de-
safios politicos que impdem. Ou seja, se sao bens “co-
muns globais naturais”, “comuns globais de criagio

humana” ou “comuns resultados de politicas globais™’.

Finalmente, ha a classificacio em termos de tecnolo-
gias de producio (ou formas de suprimento), que se di-
vide em: bens de “melhor tentativa” (best shot or single best
efforts goods), bens de “elo mais fraco” (weakest-link goods)

% KAUL, Inge; GRUNBERG, Isabelle; STERN, Marc A. Global
Public Goods: International Cooperation on the 21st Century. New
York: Oxford University Press, 1999.
¥ KAUL, Inge; GRUNBERG, Isabelle; STERN, Marc A. Global
Public Goods: International Cooperation on the 21st Century. New
York: Oxford University Press, 1999.
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e bens de “esforcos agregados” (aggregate efforts goods)®.
Hssa classificacio é especialmente relevante para se
pensar as estruturas institucionais mais apropriadas para
a producao de determinado bem.

Logo, uma campanha de vacinag¢ao universal pela er-
radicacio de certa doenc¢a pode ser pensada enquanto
um weakest-link good, tendo em vista que a falta de coo-
peracdo de um ator (um pafs que nio venha a aderir a
campanha, por exemplo), pde em xeque toda a escala
de produgio do referido bem. Semelhantemente, inicia-
tivas de controle de doencas infecciosas podem ser con-
sideradas bens do tipo esforgos agregades, posto que elas
requerem um alto grau de cooperag¢io e, consequente-
mente, estruturas institucionais capazes de promover
coordenacio politica, econémica, informacional etc.".

Desse modo, percebe-se que a provisao das vacinas
pode ser problematizada em termos de BPG, e isso sem
extrapolar os atuais contornos do conceito. Nesse sen-
tido argumenta Phillipe Hugon:

le concept de bien public mondial est mobilisé par
les décideurs publics, par les organisations interna-
tionales et par les acteurs de la société civile pour
réduire le coat des maux publics, penser et construi-
re une nouvelle architecture internationale fondée
sur des coalitions « vertueuses » et un minimum de
consensus permettant de dépasser la myopie des
marchés et les affrontements inter-étatiques.®
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E, considerando-se que a Teoria de BPGs, e, espe-
cialmente, a abordagem politico-econémica de BPG
constituem relevante instrumental tedrico para se bus-
car a solucao do problema de provisao de vacinas con-
tra o coronavirus em termos de arranjos institucionais
e esquemas de governanga global, propde-se uma ana-
lise do consércio COVAX a luz da teoria dos BPGs.
4 COVAX: uma analise a luz dos BPGs

3.1 Estrutura do COVAX

O COVAX (Covid-19 Vaccine Access) ¢ uma ini-
ciativa interinstitucional estabelecida entre a Organiza-
¢ao Mundial de Saude (OMS), a GAVI — The Vaccine
Alliance (GAVY), e a Coalition for Epidenic Preparedness
Innovations (CEPL), com parceria de fundos de investi-
mento (como o Fundo Monetario internacional (FMI)),
associacoes filantropicas (como a Bill&Mellinda Ga-
tes Foundation), e o Fundo das Nag¢bes Unidas para a
Infancia (UNICEF)®, que tem potr meta: promovet o
aceleramento do fim da fase aguda da pandemia de CO-
VID-19 e fornecer de 2 (dois) bilhdes de vacinas aos
grupos populacionais vulneraveis dos paises que nao
tém recursos para adquirir vacinas.

Trata-se do consoércio encarregado do desenvolvi-
mento e fabricacao da vacina contra o coronavirus, um
dos quatro pilares da forca-tarefa Access to Covid Tool
(ACT)-Accelerator, iniciada em abril 2020, fruto de um
compromisso firmado em marco do mesmo ano pelos
chefes de Estado integrantes do G20, no sentido de cola-
borarem pelo fim da pandemia de COVID-19. Além do
pilar da Vacina, a forca-tarefa ACT — Accelerator investe
em Tratamentos Terapéuticos (Therapeutics), Conecto-
res de Sistemas de Saude (Health System Connectors) e Diag-
nosticos (Diagnostics), com énfase em Acesso e Aloca-
cao (Access & Allocation) de todas estas ferramentas.”

Para tanto, o COVAX organiza-se em duas frentes: o
COVAX Facility” e o COVAX Advance Market Com-

% Para mias informagoes sobre a colaboragio da UNICEF no
mecanismo COVAX, ver: https://www.unicef.org/supply/covax-
ensuring-global-equitable-access-covid-19-vaccines Acesso em: se-
tembro 2021.

¢ WHO. ACT-Aeelerator. Status Report & Plan7. Switzerland,
September 2020 — December 2021. p. 7-8. Disponivel em: https://
www.who.int/initiatives/act-accelerator/covax. Acesso em: maio
2021. Acesso em: 24 set. 2021.

® Para mais informacoes sobre o consércio doCOVAX Facility,
vide:  https://www.gavi.org/vaccineswork/covax-facility-govern-
ance-explained. Acesso em: set. 2021.
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mitment (AMC). Por meio do COVAX Facility, foram
firmadas patcerias com os principais laboratorios de
pesquisa e industrias farmacéuticas empenhadas no de-
senvolvimento de vacina contra o COVID-19, a fim de
formar um portfélio de “candidatas a vacinas™*. Esse
portfélio é apresentado a paises e blocos econdémicos
que pretendem adquirir vacinas para imunizar seus ci-
daddos. O COVAX AMC, por sua vez, consiste em uma
adaptacao de um mecanismo desenvolvido e utilizado
pela GAVI para aliviar as barreiras de acesso ao merca-
do de vacinas de uso corrente (como aquelas contra a
colera e o papilomavirus, por exemplo), por parte dos
paises de baixo poder aquisitivo.

O arranjo do COVAX compreende, portanto, a
atuagdo simultanea das duas frentes, 2 medida que a
primeira, o COVAX Facility, serve para gerar recursos
(mediante captacido de recursos, doagdes e os prémios
de entrada dos paises aderentes) e a segunda, a COVAX
AMC, assegura o acesso a vacina aos paises que esta-
riam fora do mercado.

Espera-se dos paises aderentes ao COVAX Facili-
ty que apresentem o calculo da quantidade de pessoas
que desejam vacinar preferencialmente (entre 5% e 50%
de suas respectivas populagdes) e que optem por uma
dentre as duas opcoes de compra de vacinas que ofere-
cidas®”. Uma, a Optional Purchase Arrangement (Acordo de
Compra Opcional), permite que os aderentes adquiram
uma cota-parte das vacinas mediante o pagamento de
um prémio de acesso de US$ 3,10 por dose e um va-
lor de garantia compartilhada de US$ 00,40. Como essa
opgao permite que o aderente se recuse a receber certa
vacina, sem prejuizo de receber o total da sua cota-par-
te, ela ¢ atraente aos paises que ja realizaram acordos
bilaterais de aquisicio de vacinas junto a laboratérios
especificos.

A outra opcio de compra, a Committed Purchase Ar-
rangement (Acordo de Compromisso), possui um prémio
de acesso mais baixo (US$ 1,60), e em contrapartida
requer uma garantia empenhada e o compromisso de

5 Este ¢ o termo usado para se referir as vacinas em fase de desen-
volvimento cuja a eficacia e seguranga ainda ndo foram atestadas.
Atualmente, a0 menos duas vacinas ja foram aprovadas por certifi-
cadoras internacionais, passando de “candidatas” a “vacinas” pro-
priamente ditas.

7 GAVI. Vaccine Allocation. Fair allocation mechanism for COV-
ID-19 vaccines through the COVAX Facility. Disponivel em: htt-
ps:/ /www.gavi.org/sites/default/files/covid/ covax/who-covid19-
vaccine-allocation-final-working-version-9sept.pdf. Acesso em: 24
set. 2021.

efetivamente comprar as vacinas uma vez que estiverem
disponiveis. Desse modo, cada pais®® adquire uma cota-
-parte das vacinas em desenvolvimento proporcional as
suas necessidades, de maneira a reduzir disparidades no
acesso 2 mesma®.

Hssa forma de aquisicdo de vacinas, centralizada no
COVAX Facility, oferece aos paises adquirentes a dupla
vantagem de diversificarem suas aquisi¢oes mediante o
acesso a0 portfolio (ao invés de negociarem acordos bi-
laterais junto a cada laboratério) e de mitigarem os ris-
cos (relacionados as vacinas que venham a fracassar)”.
No caso do Brasil, a Medida Provisoéria n. 1.003 de 24
de setembro 2020 foi convertida no Projeto de Lei de
Conversio (PLV) 43/202, que autotiza o Poder Execu-
tivo federal a aderir ao Instrumento de Acesso Global
de Vacinas Covid-19 — Covax Facility, e devera ser apre-
ciada pelo Senado Federal até marco de 2021.

Quanto a0 COVAX AMC"!, este conta com a cola-
boracio de 92 paises’ de renda baixa e média. Por meio
deste mecanismo de colabora¢io financeira inspirado
no Adpance Market Commitment for pneumococcal vaccine,
desenvolvido pela GAVI Alliance, o COVAX pretende
distribuir dois bilhées de vacinas aos profissionais da
area da saude e grupos de risco desses paises.

® Nos documentos informativos consultados empregou-se o tet-
mo “economias” (economies) para fazer abranger aqueles integrantes
do COVAX que ndo sio considerados Estados e tampouco siao
membros da ONU. Vale notar que esse aparente detalhe semantico
revela a maleabilidade com que o arranjo do COVAX foi construido.
% Em termos de disparidade no acesso a vacina, chama a atencio
o caso do Canada, que até dezembro 2020 havia adquirido vaci-
nas em quantidade equivalente a nove doses por cidadao. KOOP,
Avery. Tracking COVID-19 Vaccines Around the World. 18 dez. 2020.
Disponivel em: https://www.visualcapitalist.com/tracking-covid-
19-vaccines-around-the-wotld/. Acesso em: 23 set. 2021. LJUN-
GGREN, D;; MARTELL, A.; NEHEBAY, S. Exc/usive: Canada in
talks to donate extra COVID-19 vaccine shots to poorer countries
— sources. Reuters, Ottawa, Geneva, 18 nov. 2020. Disponivel em:
https://www.reuters.com/article/us-health-coronavirus-vaccines-
covax-exc-idUSKBN27Y2UU . Acesso em: 23 set. 2021.

" Quando um pais encomenda uma candidata a vacina diretamente
do laboratério, via acordo bilateral, e ela acaba por nio ser aprovada
ou ¢ avaliada como nio eficaz, o comprador fica prejudicado.

' Mais informacoes disponiveis, cf. BERKLEY, Seth. The Gavi
COVAX AMC Explained. GAVI Vaccine Allocation. Disponivel em:
https:/ /www.gavi.org/vaccineswork/gavi-covax-amc-explained.
Acesso em: 31 maio 2021.

> Os paises patticipantes do COVAX - AMC devem seguir o
tramite do COVAX- AMC Application Guidance. Cf. GAVI Vaccine
Allocation. COVAX AMC — Application Guidance. 2020. Disponivel
em: https://www.gavi.org/sites/default/files/covid/covax/covax-
amc/COVAX-AMC-APPLICATION-GUIDANCE.pdf.  Acesso
em: 31 maio 2021.
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Em resumo, o COVAX é um mecanismo de aloca-
¢io equitativa de vacinas contra o COVID-19, organiza-
do pela GAVI Alliance (os acordos sdo firmados em seu
nome), em conjunto com o CEPI e a OMS. Sua opera-
¢do se da por meio de dois instrumentos: o consorcio
COVAX Facility, que permite o acesso pelos paises a um
amplo portfolio de vacinas, e 0 COVAX Advance Market
Commitment, que almeja entregar vacinas a pafses que
nao possuem condig¢des financeiras de compra-los.

3.2 Impacto do COVAX

Essa se¢io ndo pretende avaliar o impacto do CO-
VAX em termos de éxito da iniciativa ou dos frutos
de seu arranjo. Ao contrario, se reconhece que, dada a
novidade e atualidade do assunto, é impossivel realizar
qualquer avaliacdo empirica do COVAX, por hora. Nes-
te artigo, propde-se uma reflexdo sobre o impacto que
o COVAX representa para a Teoria de BPG, e, mais
especificamente, para a premissa de que problemas glo-
bais (males publicos globais) requerem arranjos de go-
vernanga global (bens puablicos globais) para soluciona-
-los.

Para isso, serdo apresentadas quatro criticas dirigidas
ao COVAX e as possiveis objecdes que se lhes pode
fazer, com base na Teoria de BPG. Estas criticas fo-
ram extraidas do comunicado emitido pela organiza¢iao
nao governamental Médecins Sans Frontiéres, em junho de
20207,

1) O COVAX representa uma extrapolacdo das atri-
bui¢bes da GAVI. Esta critica aponta para o fato de que
as atribui¢Oes institucionais da GAVI se limitam a pro-
jetos de facilitacio de acesso a vacinas para um grupo
determinado de 58 paises elegiveis a um programa de
assisténcia dirigido pela OMS e UNICEE Embora re-
conheca que a GAVI possui expertise em provisao de
vacinas, a critica enfatiza que isto ndo significa que a
organizagao esteja apta a negociar com pafses de renda
média e alta.

Pela 6tica dos BPGs, as externalidades de um bem
publico tém o maior alcance sécio-politico possivel. De
maneira que a alegacdo de uma extrapolagdo de atri-

3 MSE COVID-19 Vaccine Global Access (COVAX) Facility: Key con-
siderations for Gavi’s new global financing mechanism. MSF Brief-
ing Document, June 2020, p.1-9. Disponivel em: https://msfaccess.
org/sites/default/files /2020-06/MSF-AC_COVID-19_Gavi-COV-
AXFacility_briefing-document.pdf. Acesso em: 22 set. 2021.

buicoes institucionais ndo constituitia um ébice em si
mesma, seria até mesmo uma consequéncia esperada’.
O que importa, nessa pragmatica perspectiva, ¢ buscar
arranjos capazes de prover os BPGs almejados com a
maior eficiéncia possivel. Evidentemente, limitacGes le-
gals devem ser observadas, mas este nio seria um caso
de afronta 2 autoridade moral da instituicio” , visto que
essas novas atribuicdes (do COVAX) sao condizentes
com as suas atribui¢oes originarias. Na interpretacao de
KLUG, “this failure in global governance leaves each
negotiating or interest community to rely upon its own
expertise and assumptions about subject matter and
priority to define the parameters of its debate and fea-

sible outcomes.””®

2) Nao houve avaliagdo prévia para determinar se a
criacdo de um esquema global era realmente necessaria.

The need for a new global superstructure to procu-
re future COVID-19 vaccines has not been established,
and no analysis has been made available on the needs,
advantages or disadvantages of such a global mecha-
nism. [...|Supporting regional groups and coordinating
between them to ensure no country is left out may be a
more expedient approach. This would not require crea-
ting new global organisational infrastructure, nor risk
costly and time-consuming duplication of already exis-
ting mechanisms.”’

O argumento da urgéncia, amparado no da eficién-
cia, justifica, nesse ponto, a falta de estudo preliminar.
Os potenciais beneficios do BPG seriam reduzidos a
medida que sua implementacao, se demorasse. A celeri-
dade no processo de implementa¢ido do esquema pro-
dutor do BPG justificaria, portanto, a atuacao dos policy

makers.”®

" SHAFFER, Gregory. International Law and Global Public
Goods in a Legal Pluralist World. Eurgpean Journal of International
Law, v. 23, n. 3, p. 670, 2012.

» CARBONE, Mautizio. Supporting or Resisting Global Public
Goods? The Policy Dimension of a Contested Concept. Global Gov-
ernance, v. 13, n. 2, p. 179-198, 2007.

" KLUG, Heinz. Comment: Access to essential medicines. In:
MASKUS, Keith E.; REICHMAN, Jerome H. International Public
Goods and Transfer of Technology under a Globalized Intellectnal Property
Regime. Cambridge: Cambridge University Press (CUP), 2005. p. 483.
7 MSE. COVID-19 Vaccine Global Access (COVAX) Facility: Key con-
siderations for Gavi’s new global financing mechanism. MSF Brief-
ing Document, June 2020, p.1-9. Disponivel em: https://msfaccess.
org/sites/default/files/2020-06/MSF-AC_COVID-19_Gavi-COV-
AXFacility_briefing-document.pdf. Acesso em: 22 set. 2021.

® BARRET, Scott. Why Cogperate? The Incentive to Supply Global Public
Goods. [S. 1.]: Oxford University Press, 2007. p. 19.
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3) O Adpance market commitment for pneumococcal con-
Jugate vaccine (PC1/), que inspirou o COVAX AMC, foi
utilizado em circunstancias muito distintas das atuais.

O fato de que aquele programa teve duragio de 5
anos (2005-2010), visava, somente, pafses beneficiarios
do GAVI AMC e, segundo auditores independentes, te-
ria sido, apenas, parcialmente exitoso pode depor con-
tra o COVAX. No entanto, considerando, novamente,
a urgéncia do caso, é compreensivel que os policy makers
langassem mao de instrumentos utilizados no passado,
ainda que nao sejam os instrumentos mais recomen-
daveis. Claude FREUD assim expde as prioridades da
abordagem de BPG:

la théorie des « biens publics mondiaux » s’intéressera
alors a l'injustice que constitue 'inégalité de I'acces a
I'information au regard des conditions de fonctionne-
ment du marché, cherchera les imperfections et dys-
fonctionnements les permettant ou les produisant, et
proposera des remedes aux problemes qui en sont la
source.”

4) COVAX apenas negocia preco da vacina, nao
buscou providencia-las enquanto bens puablicos globais,
a preco de custo

Civil society has criticised COVAX for negotiating
prices that include profit rather than vaccines at cost as
a global public good, the lack of transparency of con-
tracts entered into with vaccine manufacturers, limits
on civil society participation, failure to address poten-
tial impacts of intellectual property rights on pandemic
vaccines, and governance questions, including the role
of WHO and limited experience procuring vaccines for
middle-income countries and HICs.®

Considerando-se que o conceito de BPG ¢ interdis-
ciplinar e plutivoco®, é possivel argumentar que a MSF
pontuou esta sua critica com base em apenas uma inter-
pretacdo do que sejam BPGs. Como visto neste artigo,

" FREUD, Claude. Les biens publics mondiaux. Cabiers d’étndes af-
ricaines, v. 50, n. 198-199-200, p. 1067-1077, 2010. DOI: https://doi.
org/10.4000/ ctudesafricaines.16481.

8 PHELAN, Alexandra I..; ECCLESTON-TURNER, Mark; RO-
URKE, Michelle; MALECHE, Allan; WANG, Chenguang. Legal
agreements: barriers and enablers to global equitable COVID-19
vaccine access. The Lancet, v. 396, n. 10254, p. 801, 2020.

81 GIANNATTASIO, Arthur Roberto Capella; PAPY, Luiza
Nogueira; NIGRO, Renan Freire. Bens Publicos Globais e sua pro-
tegao juridica internacional: relocalizagio epistemoldgica de um de-
bate a luz de principios de direito politico. Direito, Estado ¢ Sociedade,
n. 55, p. 28-29, 2019.

¢ possivel abordar o problema da provisao de vacina
contra COVID-19 enquanto um BPG, independente-
mente do preco do produto final (bem de consumo)
vacina. Conforme ressalta Inge KAUL: “publicness and
privateness are in most cases not innate properties of a good but

social constructs, a policy choice” %

5 Cosideragoes finais

Se a globaliza¢io, entendida como estreitamento do
mundo, como trocas e fluxos intensificados, como uma
passagem das relacdes do nacional para o transnacional,
como a unificacio da humanidade num destino comum,
demandasse uma prova, a pandemia do Covid-19 po-
deria bem servir. Num certo sentido, uma pandemia,
especialmente quando tido impactante para os sistemas
de sadde nacionais e tio dependente de respostas cole-
tivas como essa, ¢ a melhor ilustracao da conexdo entre
todos, no mundo inteiro.

Essa conexdo evidente pode ser pensada como a
consequéncia, “natural” ou “espontanea” de proces-
sos de avanco tecnoldgico, aceleragio dos tempos e fa-
cilidade de comunicagio e transporte.

Mas a globaliza¢iao pode ser pensada também como
algo “construido”, criado em certa medida, de modo
“intencional”; pensado. O Direito, na medida em que
incide sobre o transnacional ou o internacional, pode
participar dessa construciao da globalizacio ou pode
participar da construgdao de respostas comuns a ques-
toes postas pela globalizagao. Nesse sentido, globaliza-
-se a resposta juridica a globalizacio das trocas.

Assim, também ¢ com o que pode ser referido como
Governanga. Mas, como dito antes, a Governanca pare-
ce pretender a construcdo de um coletivo que vai além
dos Estados e de seu Direito.

A problematiza¢ao das vacinas contra o coronavirus
em termos de BPG mostrou-se um raciocinio viavel.

8 KAUL, Inge in PETERSMANN, Ernst-Ulrich. Multilevel govern-
ance of Interdependent public goods theories, rules and institutions
for the central policy challenges in the 21st Century. Global Govern-
ance, v. RSCAS 2010, n. 2, p. 30, 2010. DOI 10.2139/ss1n.2481918.
Available at: http://cadmus.cui.cu/handle/1814/13218.

8 NASSER, Salem Hikmat; GHIRARDI, José Garcez. LAW AND
GLOBALIZATION: A CRITIQUE OF A DIALECTIC RELA-
TION. Revista da Faculdade de Direito da UFMG, n. 77, p. 339-357,
jul./dez. 2020. DOI: 10.12818/P.0304-2340.2020v77p339.
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Mais do que isso, encontrou-se, na literatura de Bens
Publicos Globais, um instrumental teérico para se ava-
liar arranjos de governanga global. O arranjo seleciona-
do nesta pesquisa foi o COVAX, que ainda se encontra
em fase de desenvolvimento e implementagao, dada a
urgéncia e a atipicidade das circunstincias em que ele

se insere.

No entanto, o que essa analise do COVAX revelou
nao foi uma iniciativa salvifica de governanca global,
mas um arranjo de governanca com aspiragdo global,
reduzido a mais um férum de cooperagiao multilateral.

Assim, aquilo que fazia a prova da globalizacdo apa-
rece agora como revelador de formas muito particulares
pelas quais se realiza o recolhimento dos atores sociais
a seus proprios interesses (tal como erroneamente per-
cebidos) e dos golpes com que passam a castigar as res-
postas coletivas aos problemas coletivos.

Ao desafio da pandemia, aos riscos contra um Bem
Puablico Global indiscutivel que é a saude, a resposta
da Governanca e de seus mecanismos, assim como a
resposta do Direito Internacional, falhou em produzir
a resposta coletiva necessaria, ¢ Gnica com esperangas
de eficacia, que garantiria o Bem Puablico Global vacina.
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Abstract

The global pandemic caused by the spread of the novel coronavirus CO-
VID-19 put the attention on the International Monetary Fund’s ability to
promote the cooperation between states in the fight against its dramatic
economic and financial effects. The measures adopted by the IMF after the
declaration of the health emergency of international concern related to the
global outbreak of COVID-19 reveal the intensification of some of the
traditional structural challenges of this Post-World War II intergovernmen-
tal organization. In this sense, the COVID-19 pandemic has strengthened
the critics against the lack of democratic legitimacy of the IMF and has
reinforced the competition that the Fund faces from other international fi-
nancial institutions. The characteristics of the lending programs adopted by
the Fund in response to this global crisis manifest states” persisting concerns
and hostility towards the IMF’s conditionality. The economic and financial
crisis caused by the COVID-19 outbreak has also created some new specific
challenges for the efficient functioning of the Fund. It has highlighted that
the IMF s work could not be separated from the respect of the human right
to health and the protection of the environment, as existential prerequisites
of sustainable economic development, monetary and financial stability, and
social wellbeing,

Keywords: International Monetary Fund; international financial institu-
tions; private capital markets; conditionality; social economic, and cultural
rights; human right to health; environmental protection.

Resumo

A pandemia global causada pela disseminagiao do novo coronavirus CO-
VID-19 chamou a ateng¢do para a capacidade do Fundo Monetario Inter-
nacional de promover a cooperagio entre os Estados na luta contra seus
dramaticos efeitos econdmicos e financeiros. As medidas adotadas pelo FMI
apoOs a declaracio de emergéncia sanitaria de interesse internacional rela-
cionada ao surto global de COVID-19 revelam a intensificagio de alguns



dos tradicionais desafios estruturais dessa organizagao
intergovernamental poés-Segunda  Guerra Mundial.
Nesse sentido, a pandemia do COVID-19 fortaleceu as
criticas a falta de legitimidade democratica do FMI e re-
forcou a concorréncia que o Fundo enfrenta de outras
instituicoes financeiras internacionais. As caracteristicas
dos programas de empréstimos adotados pelo Fundo
em resposta a esta crise global manifestam a persisten-
te preocupacio e hostilidade dos Estados em relacio a
condicionalidade do FMI. A crise econémica e finan-
ceira causada pelo surto de COVID-19 também criou
alguns novos desafios especificos para o funcionamento
eficiente do Fundo. Ressaltou que o trabalho do FMI
nao pode ser separado do respeito ao direito humano
a saide e a prote¢ao do meio ambiente, como pré-re-
quisitos existenciais do desenvolvimento economico
sustentavel, estabilidade monetiria e financeira e bem-

estar social.

Palavras-chave: Fundo Monetario Internacional; in-
stitui¢Oes financeiras internacionais; mercados de capi-
tais privados; condicionalidade; direitos socioeconomi-
cos e culturais; direito humano a satde; Protecio
Ambiental.

1 Introduction

The economic and financial pillars of the internatio-
nal liberal order established after the end of the Second
World War by the agreements achieved at the Moneta-
ry and Financial Conference of the United Nations in
Bretton Woods sought to promote two global public
goods. The first one enhanced the reconstruction of
the devastated domestic economies of the states that
took part in the conflict. To that end was created, in
1944, the International Bank for Reconstruction and
Development, which, nowadays, is one of the organiza-
tions of the World Bank group. The second main objec-
tive of the economic and financial architecture of the
international liberal order was to avoid disequilibrium
in countries” balance of payments that would conduce
them to adopt competitive devaluations of their curren-
cies and, therefore, create nontariff barriers to interna-
tional trade liberalization. The International Monetary
Fund (IMF) was set up to provide financial assistance
to states that face problems in their balance of pay-
ments and to coordinate their monetary and financial
policies, as a way to avoid the development of unilateral

and depredatory practices in these fields.! The IMF is
an international intergovernmental organization inside
the United Nations” system that assembles 188 member
states from all around the world. Its headquarters are in
Washington DC, near the United States” Capitol.

According to article 1 of the IMF’s constitutive
statute its purposes are: “(i) To promote international
monetary cooperation through a permanent institution
which provides the machinery for consultation and
collaboration on international monetary problems. (ii)
To facilitate the expansion and balanced growth of in-
ternational trade, and to contribute thereby to the pro-
motion and maintenance of high levels of employment
and real income and to the development of the pro-
ductive resources of all members as primary objectives
of economic policy. (iii) To promote exchange stabili-
ty, to maintain orderly exchange arrangements among
members, and to avoid competitive exchange deprecia-
tion. (iv) To assist in the establishment of a multilateral
system of payments in respect of current transactions
between members and in the elimination of foreign ex-
change restrictions which hamper the growth of world
trade. (v) To give confidence to members by making the
general resources of the Fund temporarily available to
them under adequate safeguards, thus providing them
with opportunity to correct maladjustments in their ba-
lance of payments without resorting to measures des-
tructive of national or international prosperity. (vi) In
accordance with the above, to shorten the duration and
lessen the degree of disequilibrium in the international
balances of payments of members.”

The evolution of the IMF can be divided in five
phases. From 1947 to 1971, the international monetary
and financial system, with the Fund in its center, knew
a golden age, characterized by the stability of exchange
rates and the free convertibility of its member states”
currencies, as well as the success of the Fund’s len-
ding programs, following the institution of the Special
Drawing Rights through the first modification of the
IMF constitutive statute in 1969. From 1971 to 1978,
the system entered in a period of crisis after the aban-
don of the Bretton Woods par value system.” From

! KAPUR, Devesh. The IMF: A Cure or a Curse. Foreign Poliey, v.
111, p. 115, 1998.

? The IMF’s role in the prevention of economic and financial ctisis
was reinforced by the promotion of the stability of exchange rates,
launched by a par-value system, where the currency of each mem-
ber was expressed in terms of the US dollar’s fixed parity vis-a-vis
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1978 to 1990, a deep reconstruction and restructura-
tion process took place within the IMFE It included the
creation of new sources of financing for its lending
programs, the adoption of important institutional re-
forms and the expansion of its financial and economic
expertise. In 1982, the Fund intervened in the Dept
Crisis of Mexico and other Latin American and deve-
loping countries. Since 1990, the Fund had to deal with
the economic and financial crisis of Eastern European
countries and assisted them in their painful transition
from communism to market economies. In 1994, star-
ted the public international campaign 50 years is enongh,
which criticized the overall negative impacts of IMF’s
politics on sustainable development, poverty reduction,
environmental and human rights” protection. In 1994,
the IMF reached another package deal with Mexico to
rescue its economy from the Peso Crisis through one
of the highest financial aids in its history. From 1997
to 1998, the Fund was involved in the Asian financial
crisis, which sparkled in Thailand and quickly spread to
other countries, such as Malaysia, the Philippines, and
South Correa. Some of the bitter lessons learnt from
this crisis enhanced different proposals to reform the
international monetary and financial architecture. The
severe critics of the IMF’s recipes to Asian countries
seemed to threat the legitimacy, the leadership and even
the future existence of this Post-World War II inter-
national institution.®> The spread of the Global Finan-
cial Crisis (also known as the Great Recession) in 2008
meant a new beginning for the IME During the G20
meeting in 2009, the Fund received a renewed mandate
to operate as a financial firefichter of first resort; addi-
tionally, in 2013, its resources were incremented to the
record sum of 1 billion dollars in 2013.*

The cicatrices of the 2008 crisis can still be obser-
ved in the domestic economies of many developed
and developing countries. The crisis expanded to un-
precedented levels the unemployment rates in Europe
and the United States (especially, regarding no qualified

the gold (35 gold ounces per dollar). This system triggered a period
of balanced international monetary transactions that benefited the
development of the global transborder movements of trade and in-
vestment flows. However, it was finally abandoned and replaced by
a new model that permitted the flexibilization of the exchange rates
of the Fund’s member states” currencies.

* GUINER, Tamar. International Organizations in World's Politics.
SAGE, 2017. p. 151-152.

* GUTNER, Tamat. International Organizations in World's Politics.
SAGE, 2017. p. 151-152.

workers) and slowed the economic growth of China,
which caused imbalances in the global markets of goo-
ds, capital, and labor.” The crisis produced important
social costs and negatively affected the wellbeing of mi-
llions of people around the world. In this context, at
the end of 2019, began a new global crisis that had its
origins in the outbreak of a communicable disease, cau-
sed by the novel coronavirus COVID-19. On January
30, 2020, the current Director- General of the Wotld
Health Organization, Tedros Adhanom, declared that
the events related to the international spread of CO-
VID-19 constituted a public health emergency of inter-

national concern.’

The global pandemic of COVID-19 represented a
dramatic external shock for the domestic economies
of both developed and developing states. In the first
place, this shock produced disequilibrium in the balan-
ce of payments of many countries which were unable
to pay their external debt and/or to cover the prices
of their essential imports, such as food or medicines.
The crisis triggered by the outbreak of COVID-19
also raised financial and fiscal concerns at the domes-
tic and international level regarding the devaluation or
depreciation of national currencies, the solvency and
liquidity disposition of financial institutions, and the
increases of fiscal deficits and public debt levels. One
of the immediate results of the COVID-19 pandemic
was the deceleration of economic growth worldwide,
huge job losses (especially, informal and no qualified
jobs), massive business closures and the accentuation
of the preexistent inequalities in all countries. Many
developing states faced drastic capital outflows, imba-
lances in international trade, particularly regarding the
prices of raw materials, tourism decline, diminution of
remittances, and generally, higher negative pressure on
all the sectors of their domestic economies. The long-
-term effects of the COVID-19 crisis are expected to
bring down the foreign direct investment flows, erode
physical and human capitals and, consequently, dimi-
nish labor productivity, plunge international trade, and
reshape the supply chains integration.” In Latin Ameri-

> GUTNER, Tamat. International Organizations in World's Politics.
SAGE, 2017. p. 151-152.

¢ PAN AMERICAN HEALTH ORGANIZATION. WHO declares
Public Health Emergency on Novel Coronavirus,. 2020. Available in: WHO
declares Public Health Emergency on novel coronavirus - PAHO/
WHO | Pan American Health Organization.

" UNCTAD. Impact of the COVID-19 Pandemic on Trade and Develop-
ment. 2020. Available in: https://unctad.org/system/ files/official-
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ca, for example, the crisis provoked unexpected levels
of GDP contractions, which, in 2020, wavered around
7,5%. This contraction cannot be compared to the one
experienced by the countries from the region during the
Spanish flu pandemic in 1918 (-5,1%), the Great De-
pression in 1931 (-5,2%), the Oil Crisis in 1982 (-2,4%)
or the Great Recession in 2008 (-1,9%). The public debt
of Latin American Countries raised 10% in only one
year, representing, in 2020, approximatively 79% of
their GDP. Even if a rapid recovery is expected, 2015-
2025 might be another lost decade for the region.?

The global shock caused by the COVID-19 crisis
has provoked a common urgent need for many develo-
ping countries to receive financial aid from internatio-
nal multilateral institutions. This aid is crucial for ensu-
ring the liquidity disposition, necessary for the efficient
functioning of domestic health systems, correct malad-
justments in the balance of payments, provide incenti-
ves for the business, and support infrastructural and/or
productive projects that would shorten the duration and
lessen the burdens of the adaptations required for the
future economic recovery.

Therefore, the global pandemic caused by the spread
of the novel coronavirus COVID-19 justified the inter-
vention of the IMF and put the attention on its ability
to promote the cooperation between states in the fight
against its dramatic economic and financial effects. In
this sense, this article’s main objective will be to analyze
the measures adopted by the IMF after the declaration
of the health emergency of international concern rela-
ted to the global outbreak of COVID-19. These measu-
res reveal the intensification of some of the traditional
structural challenges of this Post-World War II inter-
governmental organization. The first part of the article
will argue that the COVID-19 pandemic has strengthe-
ned the critics against the lack of democratic legitimacy
of the IMF and has reinforced the competition that the
Fund faces from other international financial institu-
tions. The second part of the article will demonstrate
that the characteristics of the lending programs adop-
ted by the Fund in the fight against this global crisis ma-
nifest states” persisting concerns and hostility towards
the IMF’s conditionality. The economic and financial
crisis caused by the COVID-19 outbreak has also crea-

document/0sg2020d1_en.pdf.
8 IMFE. Latin America and Caribbean’s Winding Road to Recovery. 2021.
Available in: https://blogs.imf.org/2021/02/08/latin-america-and-

caribbeans-winding-road-to-recovery/.

ted some new specific challenges for the efficient func-
tioning of the Fund. The fourth and fifth part of the
research will show that this crisis has highlighted that
the IMF’s work could not be separated from the res-
pect of the human right to health and the protection of
the environment, as existential prerequisites of sustai-
nable economic development, monetary and financial
stability, and social wellbeing.

2 The competition of other
international financial Institutions

The IMF has adopted many measures in response to
the COVID-19 crisis. In the first place, it put on the dis-
posal of its member states 250 billion dollars through
its mechanisms of emergency financial assistance.”All
the lending programs of the Fund were kept open and
were indeed used by many of its developing member
states after the declaration of the health emergency
of international concern provoked by the spread of
the novel coronavirus. 98 of its 188 member states re-
quested the Fund’s financial assistance. 16 of them are
from Latin America and 127 billion dollars of the to-
tal amount of the Fund’s credit lines were attributed
to Latin American countries.'”Thus, for example, Peru
celebrated a two-year 11 billion dollars Flexible Credit
Line arrangement with the Fund." The IMF Execu-
tive Board approved a two-year 23, 93 billion dollars
Flexible Credit Line arrangement for Chile'? and Mexi-
co renewed its Flexible Credit Line with the Fund for
61 billion dollars."” In march 2021, the IMF Executive
Board approved a 36-month 1.778 billion dollars exten-
ded arrangement under the Extended Fund Facility for

" IME The IMF and COVID-19. 2021. Available in: https://www.
imf.org/en/Topics/imf-and-covid19.

" IME The IMF and COVID-19. 2021. Available in: https://www.
imf.org/en/Topics/imf-and-covid19.

" IME IMF Executive Board Approves Two-Year US$11 Billion Flexible
Credit Line Arrangement for Pern. 2020. Available in: https://wwwimf.
org/en/News/Articles/2020/05/28/pr20224-peru-imf-executive-
board-approves-2yr-us-11b-flexible-credit-line-arrangement.

2 IMFE. Executive Board Approves Two-Year US$23.93 Billion Flex-
ible Credit Line Arrangement for Chile. 2020. Available in: mf.org/en/
News/Articles/2020/05/29/pr20227-imf-executive-board-ap-
proves-two-year-flexible-credit-line-arrangement.

5 IMFE. Executive Board Completes Review of Mexico’s Performance under
the Flexible Credit Line Arrangement. 2020. Available in: https://www.
imf.org/en/News/Articles/2020/11/20/pr20348-mexico-imf-
executive-board-completes-review-of-performance-under-the-fcl-
arrangement.
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Costa Rica'* and a 2.7 billion dollars Precautionary and
Liquidity Line for Panama to address the COVID-19
pandemic®. Argentina is currently negotiating rescue
package arrangements with the Fund.

In addition, the IMF and the World Bank proposed
a debt relief for the most poor and vulnerable countries
under the Catastrophe Containment and Relief Trust
and expanded its provisions to cover exceptional balan-
ce of payment needs arising from COVID-19."° They
also urged G20 countries to establish the Debt Service
Suspension Initiative to help states fighting the pande-
mic. Since it took effect on May 1, 2020, the initiative
has delivered more than 5 billion dollars in debt relief
for more than 40 countries. The G20 called on private
creditors to participate in this debt relief initiative. Its
suspension period has been recently extended to De-
cember 2021."7

The IMF also created a new emergency credit line,
very similar in its functioning to the Flexible Credit
Line: the Short-term Liquidity Line (SLL) “to further
strengthen the global financial safety net and to impro-
ve renewable backstop for member countries with very
strong policies and fundamentals in need of short-term
moderate balance of payments support.””® The Fund
has oriented its policy advice and capacity development
to recommend measures needed to overcome the CO-
VID-19 crisis and to prepare states for economic re-
covery. The IMF has provided such advice to over 160
countries on urgent matters, such as cash management,
financial supervision, cybersecurity, and economic go-

vernance."’

" IME Executive Board Approves a 36-month US§ 1.778 Billion Ex-
tended Arrangement under the Extended Fund Facility for Costa Rica and
Concludes 2021 Article IV Consultation. 2021. Available in: https://
www.imf.org/en/News/Articles/2021/03/01/pr2153-costa-rica-
imf-exec-board-approves-36-mo-ext-arr-eff-concludes-2021-art-iv-
consultation.

5 IME IMF Executive Board Approves US$2.7 billion Precantionary
and Liguidity Line for Panama to Address COVID-19 Pandemic. 2021.
https://www.imf.org/en/News/Articles/2021/01/20/pr2119-
imf-executive-board-approves-billion-precautionary-and-liquidity-
line-for-panama.

¢ ME The IMF’ Response to COVID-19. 2021. Available in: https://
www.imf.org/en/About/FAQ/imf-response-to-covid-19.

7 WORLD BANK. COVID 19: Debt Service Suspension Initiative.
2021. Available in: https://www.wotldbank.org/en/topic/debt/
brief/covid-19-debt-service-suspension-initiative.

8 IME The IMF’s Response to COVID-19. 2021. Available in: https://
www.imf.org/en/About/FAQ/imf-response-to-covid-19.

Y IME The IMF’s Response to COVID-19. 2021. Available in: https://
www.imf.org/en/About/FAQ/imf-response-to-covid-19.

The IMF’s response to the global economic and fi-
nancial crisis provoked by the COVID-19 outbreak is
very influenced by the competition of other internatio-
nal institutions that have similar tasks and functions.

The creation of some of them is an acknowledge-
ment of the perceived lack of democratic legitimacy of
the IMF. In fact, the legal and institutional design of the
Fund is the result of the consensus reached during the
Bretton Woods Conference in 1944. The Bretton Woo-
ds system and the Post- World War II international libe-
ral order were built upon the historical, political, cultu-
ral, and even linguistic affinity between countries from
the so-called “West” (essentially, Western Europe and
the United States). The end of the Second World War
and the end of the Cold War sealed the victory of wes-
tern values over other “civilizational” options, such as
the envisaged by Germany, Japan and the Soviet Union
and permitted the consolidation of the Euro-Atlantic
leadership over international community’s destiny.”’ At
the same time, the international liberal order is vertical
and hegemonic, in its nature. The United States” privi-
leged position after the end of World War II allowed
this country to become the main architect of the legal
and political design of all the international institutions
created in this period. The main objective of this ins-
titution building process was to create a global envi-
ronment where American hegemony and super-power
(military, economic and political) could flourish and be
maintained. Consequently, the rules governing the func-
tioning of all the Post-World War II international in-
terstate organizations recognize exorbitant privileges to
the United States. For example, this country has a veto
power in the UN Security Council, NATO is dependent
on the American military (super) power and the Uni-
ted States is the principal contributor to the budget of
most of these organizations, including the World Heal-
th Organization, other UN specialized agencies and the
UN itself. The Unites States also participates actively
in the nomination and election of the members of the
organizations” driving organs and holds a leadership
in their decision-making processes. This is particularly
true at the two Bretton Woods institutions. The United
States has special voting rights in both organizations,
and, in the same sense, the Director of the World Bank

has always been an American citizen. In exchange, the

% JKENBERRY, John, Liberal Leviathan: The Origins, Crisis, and
Transformation of the American World Order. Princeton University
Press, 2012
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other member states of the international liberal order’s
intergovernmental institutions have received some im-
portant benefits, such as the right to be heard by the he-
gemon, the access to financial assistance at low interest
rates, free trade and investment, security, etc.”!

However, the geopolitical foundations of the Post
World War II international institutions have, nowadays,
moved shapely from their original design. New no Wes-
tern (and no democratic) power poles have appeared
and put pressure on the traditional functioning of the
interstate international organizations. Countries, such as
Russia, China, and India, want their voice to be heart
at these institutions and to play a new role in their de-
cision-making mechanisms. The principal consequen-
ce of this shift in the distribution of power within the
global order is the crisis of multilateralism in interstate
cooperation. The (re)emergence of competing power
poles with their own spheres of influence around the
world, is maybe leading to the end of the American he-
gemony and to the reappearance of a bi (or multi) polar
order at the international scale.

The effects of the changing nature of the post-
-World War II international liberal order are particularly
visible within the IMFE. According to the Fund’s cons-
titutive statute, even if every country has the right to
vote in its two principal organs, the Board of Gover-
nors and the Executive Board, the attribution of voting
rights is based on members” quota shares. The num-
ber of votes of every country is 750, plus an additional
vote for every 100.000 Special Drawing Rights, in pro-
portionality with the amount of the quota shares. All
modifications of the quota shares and all amendments
to the IMF’s constitutive statute must be approved by
the vote of 85% of the IMF member states.” All the
important decisions of the Fund (for example, those
concerning the approval of lending programs or their
interest rates) must count with the approval of 70% of
the voting members. Because of its quota shares of ap-
proximatively 16,14%, the United States enjoys a veto
power in the decision-making processes of the IME?
In addition, the United States contributes the most to

2 IKENBERRY, John, Liberal Leviathan: The Origins, Crisis, and
Transformation of the American World Order. Princeton University
Press, 2012.

2 IMFE. IMF Quotas. 2020. Available in: https://wwwimf.org/en/
About/Factsheets/Sheets/2016/07/14/12/21 /IMF-Quotas.

# IMFE. IMF Quotas. 2020. Available in: https://wwwimf.org/en/
About/Factsheets/Sheets/2016/07/14/12/21 /IMF-Quotas.

the IMF budget; consequently, all institutional reforms
of the IMF must first be approved by the US Congtress,
as they potentially bring modifications to the United
States” federal budget.** Therefore, the ponderation of
the voting rights at the IMF is the result of a no demo-
cratic system that expressly favors the United States and
developed countries and hampers the representation of
developing nations. The over representation of indus-
trialized countries at the IMF has eroded the legitimacy
of its decision-making process and and has been con-
sidered by poor countries and emergent markets as an
instrument for neocolonial domination. In the opinion
of these countries, the Fund’s programs do not take
into consideration their opinion and interests, but only
translate into policies the economic, political, and geo-
political interests of the United States and its allies.”
The industrialized nations have responded to these ac-
cusations, stating that their financial contributions to
the IMF’s budget are essential for the functioning of
this institution. Hence, they have the right to decide the
directionality of the Fund’s resources.”

An important reform in 2016 was achieved to give
more voice to the developing countries in the decision-
-making processes of the IME The reform increased
the voting rights of these countries and brought four
emerging markets (Russia, China, Brazil and India) to
the top ten of countries with the mayor number of quo-
ta shares at the IMI (being the other six: the United Sta-
tes, Japan, Germany, Italy and the United Kingdom).”’
However, even if the number of the voting rights was
modified, these changes did not let to substantial alte-
rations of states” voting power. The United States and

# LEECH, Dennis. Transparency and Democracy in the Govern-
ance of the International Monetary Fund and Reforms in Progress:
A Voting Power Analysis. [n: SCISO, Elena (ed.). Acountability,
Transparency and Democracy in the Functioning of the Bretton Woods Institu-
tions. Springer, 2017. p. 4.

» PARIGI, Giuseppe; PATERNO, Francesco. The Evolution of
the International Monetary Fund in Response to the Global Finan-
cial Crisis. In: SCISO, Elena. (ed.). Accountability, Transparency and
Democracy in the Functioning of the Bretton Woods Institutions. Springer,
2017. p. 21.
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other industrialized countries only lost approximatively
0,5-1% of their voting power and their over-represen-
tation in the IMF’s decision-making mechanisms was
not radically affected.”® Another important step in favor
of the emergent markets” economies and China, in pat-
ticular, was the IMF’s decision to include the Chinese
renminbi in the list of currencies, used to determine
the value of the Special Drawing Rights. The political
objective of this decision was to give more weight to
China in the IME It was also considered as an intent to
give response to China’s participation in the creation of
new international financial institutions outside the Bret-
ton Woods system, such as the Chiang Mai Initiative or
the New Development Bank.

In fact, one of the main peer competitors of the IMF
is the Chiang Mali initiative, established by the Finance
Ministers of the ASEAN member states, plus China,
South Correa, and Japan (ASEAN+ 3), to strengthen
the cooperation between them regarding regional finan-
cial activities. Member states of the Chiang Mai initiati-
ve can receive financial assistance from the forum and
borrow from its resources. At the beginning, 10% of
the requested liquidity was delivered by the Chiang Mai
currency pool and the other 90% by the IME, through a
stand-by arrangement and/or an emergency credit line
with the borrowing country. Progressively, the amount
of the lending untied to the IMF’s funds was increased
to 20% and, in 2007, the initial swaps agreement me-
chanism was transformed into a multilateral borrowing
system (Chiang Mai Initiative Multilateralization).”” In
2010, during the Taskent Summit, the member states
of the Chiang Mai Initiative established its surveillan-
ce mechanism, with the objective to detect and provide
quick responses to financial and monetary crisis occur-
ring in their territoties.”” The total amount of the res-
ponse facilities was fixed to 120 billion dollats, provided
by China and South Correa (80% of the total) and the
other ASEAN state parties (20% of the total). In 2014,
the Chiang Mai Initiative Multilateralization was amen-

# LEECH, Dennis. Transparency and Democracy in the Govern-
ance of the International Monetary Fund and Reforms in Progress:
A Voting Power Analysis. [n: SCISO, Elena (ed.). Acwountability,
Transparency and Democracy in the Functioning of the Bretton Woods Institu-
tions. Springer, 2017. p. 10-11.

# GILI, Alessandro. China, and the IMF: A Troubled Relationship.
In: SCISO, Elena (ed.). Accountability, Transparency and Democracy in the
Functioning of the Bretton Woods Institutions. Springer, 2017. p. 33.

% GILI, Alessandro. China, and the IMF: A Troubled Relationship.
In: SCISO, Elena (ed.). Accountability, Transparency and Democracy in the
Functioning of the Bretton Woods Institutions. Springer, 2017. p. 33.

ded. It doubled the amount of its funds to 240 billion
dollars, increased the IMF de-linked portion from 20%
to 30%, and introduced a new “Precautionary Line”,
which is completely independent from the IMFE.’" The
internal surveillance mechanism of the Chiang Mai Ini-
tiative was reinforced by the creation, in 2010, of the
Macroeconomic Research Office (MRO) with the aim
to promote and secure the macroeconomic stability in
the ASEAN+ 3 countries, provide technical assistance
to their governments and support the implementation
of the Chiang Mai Initiative Multilateralization. In 2013,
MRO was transformed into an international intergover-
nmental organization, endowed with international legal
personality and independent functioning »is-g-vis other
international regional or global financial institutions,
such as the IMFE The headquarters of the organization
are in Singapore, and it became operational in 2016.%
In September 2020, in relation with the COVID-19
pandemic, the Initiative’s member states decided to
increment the de-linked portion of its resources with
the IMF to 40%. They also opted to increment the use
of local currencies instead of the US dollar in the fi-
nancial operations of the organization to enhance the
flexibility of its lending programs. > In the future, if
the Chiang Mai Initiative Multilateralizations resources
and rules become completely de-linked from the IMFE,
this mechanism would have the potential to become a
real Asian Monetary Fund, capable to respond to eco-
nomic and financial crisis within its member states and
meet their financial assistance needs without any further
intervention of the IME.

During the COVID-19 crisis, the Chiang Mai Ini-
tiative adopted many important actions. In September
2020, its leaders informed that they have authorized
extraordinary measures including fiscal and monetary
assistance to member states, as well as support to hou-
seholds and businesses and to the liquidity disposition
of domestic financial sectors.” The 3 main objectives

' GILI, Alessandro. China, and the IMF: A Troubled Relationship.
In: SCISO, Elena (ed.). Accountability, Transparency and Democracy in the
Functioning of the Bretton Woods Institutions. Springer, 2017. p. 35.
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“Boosting ASEAN+3’s economic resilience and recovery during
COVID-19”. Nikkei Asia, Oct. 12, 2020. Available in: https://asia.
nikkei.com/Opinion/Boosting-ASEAN-3-s-economic-tresilience-
and-recovery-during-COVID-19.

* ASO, Taro; LE, Minh Hung. “Forging a stronger post-pandemic
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of the actions undertaken by the Initiative in the fight
against COVID-19 are to maintain the domestic ma-
rkets open to trade and foreign investment flows, to
reinforce their capacity of economic recovery and to
create new mechanisms for the prevention and moni-
toring of future crisis.”® According to the first objective
states should abstain themselves from the introduction
of measures that would cause unnecessary restrictions
on the import and export of essential goods, such as
food or medicines and medical supplies, or negatively
affect the foreign investment flows that are contributing
to their economic recovery. On the second place, state
members are exhorted to cooperate on a multilateral ba-
sis with MRO in the implementation of programs and
initiatives that would strengthen the preparedness of
domestic systems to unexpected health or health securi-
ty crisis and other event, such as natural catastrophes.*

Another international financial institution that
could be considered as a competitor of the IMF is the
New Development Bank of the BRICS. BRICS is an
acronym used for the first time in 2007 to name Bra-
zil, Russia, India, China, and South Africa- the world’s
mayor emerging economies. These countries have tried
to act as an alternative to the pro-Western G20 and
counterbalance the leadership of United States and
European countries, as well as the preeminence of the
US dollar in the global economic and financial gover-
nance.” The fulfilment of the Bank’s mission is based
on the respect of the principles of equality, democracy,
transpatrency, inclusion (and no selectivity) for all of its
member states. * According to article 13- ¢) of its cons-
titutive statute “The Bank, its officers and employees
shall not interfere in the political affairs of any member,

nor shall they be influenced in their decisions by the po-

Asean+3 economy”. The Asset, Oct. 8, 2020. Available in: https://
www.theasset.com/treasury/41886/forging-a-stronger-post-pan-
demic-asean3-economy.

» ASEAN. ASEAN +3, “ASEAN plus three plan of action on mitigat-
ing the economic impact of the Covid-19 pandemic”. 2020. https:/ /asean.
org/storage/2020/08/ASEAN-Plus-Three-Plan-of-Action-on-
COVID19-FINAL.pdf.
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ing the economic impact of the Covid-19 pandemic”. 2020. https:/ /asean.
org/storage/2020/08/ASEAN-Plus-Three-Plan-of-Action-on-
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7 LATINO, Agostina. The New Development Bank: Another
BRICS in the Wall? In: SCISO, Elena. Accountability, Transparency and
Democracy in the Functioning of Bretton Woods Institutions. Springer, 2017.
p. 48.

¥ NEW DEVELOPMENT BANK. Essence, Mission and Values.
2021. https:/ /www.ndb.int/about-us/essence/mission-values/.

litical character of the member or members concerned.
Only economic considerations shall be relevant to their
decisions, and these considerations shall be weighed im-
partially in order to achieve the purpose and functions
stated in Articles 2 and 3.”

The New Development Bank was created in 2012 du-
ring the BRICS Summit in Durban (South Africa) with
the objective to to mobilize resources for infrastructu-
re and sustainable development projects in BRICS and
other emerging economies and “supplement the efforts
of multilateral and regional financial institutions for
global development”.”” The aim is to direct the resout-
ces of the Bank towards the finance assistance needs of
developing countries and emerging economies that are
not well satisfied by the existing international financial
institutions. One of the most ambitious initiatives of
the Bank is the creation of a currency exchange ma-
rket and the establishment of a convertibility between
the Brazilian real from, the Chinese renminbi, the Sou-
th African rand, the Russian ruble and the Indian ru-
pia and the diversification of its currencies pool.* The
creation of the BRICS’s New Development Bank is
also considered as a response to the critics that denou-
nce the lack of democratic legitimacy of the IME As
mentioned above, after the 2008 crisis, the United States
and other G20 members decided to reform some rules
concerning the functioning of the IMF and the design
of the international financial architecture. However,
the new reforms did not produce the expected results
and did not significantly alter the role of the BRICS
within the IME. Consequently, these countries decided
to create the New Development Bank.

The Bank reassembles 42% of the population of
the world, Y4 part of its territory and 26% of the glo-
bal GDP.*! The capital of the NDB is 50 billion dollars

¥ According to article 1 of its constitutive treaty: “The Bank shall
mobilize resources for infrastructure and sustainable development
projects in BRICS and other emerging economies and developing
countries, complementing the existing efforts of multilateral and re-
gional financial institutions for global growth and development. To
fulfill its purpose, the Bank shall support public or private projects
through loans, guarantees, equity participation and other financial
instruments. It shall also cooperate with international organizations
and other financial entities and provide technical assistance for pro-
jects to be supported by the Bank.”

# EL BANCO de Desarrollo de los BRICS: Por qué el Banco
Global debe aportar una agenda a favor de los pobres. Available
in: https://www-cdn.oxfam.org/s3fs-public/file_attachments/the_
brics_development_bank_execsummary_sp_0.pdf. p. 1.
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and its lending capacity to face financial crisis and short-
-term liquidity crisis could ascend to 100 million dollars
through the Contingent Reserve Arrangement. China’s
contribution is set at 41 million dollars. Brazil, Russia,
and India should afford, each one, 18 million dollars
and Indonesia- 4 million dollars. It is worthy to mention
that Chinese and Russian’s quotas at the NDB double
their participation in the IMF’s capital. ¥ According
to article 2 of NDB’s constitutive treaty, the “voting
power of each member shall equal its subscribed sha-
res in the capital stock of the Bank.”* Article 6 of the
statute establishes that “in the event of any member
failing to pay any part of the amount due in respect of
its obligations (...), such member shall be unable, for
so long as such failure continues, to exercise that per-
centage of its voting power which corresponds to the
percentage which the amount due but unpaid bears to
the total amount of paid-in shares subscribed to by that
member in the capital stock of the Bank.” In January
2021, all parties maintained 100 000 voting rights, ex-
cept Brazil which has 84 415.4

By virtue of article 8, it is impossible to increase “the
voting power of a non-founding member country above
7 (seven) per cent of total voting power.” This permits
to the BRICS countries to maintain an almost absolute
control on the Bank’s functioning and renders it unat-
tractive for other developing countries. Therefore, the
preponderance of BRICS countries, especially China
and Russia, in the decision-making of the NDB replica-
tes the institutional design of IMF regarding the role of
the United States and other developing countries.

During the unprecedented economic and financial
crisis provoked by the COVID-19 pandemic, the NDB
has adopted some important measures to assist finan-
cially its member states. It approved two loans of 1 bi-
llion dollars to South Africa to support it “in its efforts
to contain the economic fallout of the pandemic and

BRICS in the Wall? In: SCISO, Elena. Accountability, Transparency and
Democracy in the Functioning of Bretton Woods Institutions. Springer, 2017.
p- 54.

2 LATINO, Agostina. The New Development Bank: Another
BRICS in the Wall? In: SCISO, Elena. Accountability, Transparency and
Democracy in the Functioning of Bretton Woods Institutions. Springer, 2017.
p- 54.

% NEW DEVELOPMENT BANK. Agreezment on the New Develop-
ment Bank, 2021. Available in: https://www.ndb.int/wp-content/
themes/ndb/pdf/Agreement-on-the-New-Development-Bank.pdf.
# NEW DEVELOPMENT BANK. Otganization. 2021. Available
in: https://www.ndb.int/about-us/organisation/members/.

start economic recovery”.” Another 1 billion dollars
loan was attributed to Russia “to finance its healthcare
response to the COVID-19 pandemic (the Program),
as a “part of a larger governmental plan to fight CO-
VID-19.7* The NDB also approved two loans of 7 bi-
llion dollars to China to “contribute to mitigating the
adverse impacts of COVID-19 on Chinese economy,
particularly for the restoration of economic activities
and production that will generate employment in the
near term.”*’ Two loans of 1 billion dollars were also
destinated to promote India’s economic recovery and
“support the government’s initiative to generate em-
ployment and enhance natural resources management
in rural areas.” * The Bank approved 1 billion dollars
loan to Brazil as an Emergency Assistance Program
in Combating COVID-19 to contribute “to Brazil’s
ongoing efforts to contain the spread of the virus, to
slow the rate of COVID-19 infection, and to minimi-
ze the negative social and economic consequences of
the social distancing measures related to the COVID-19
outbreak.” * The total amount of the lending for CO-
VID-19 emergency response of the NDB is 20 billion
dollars. It is worthy to mention that this amount is not
comparable to the financial assistance offered by the
IMF to its member states during the COVID-19 pande-
mic. Additionally, some of NDB’s members requested
financial assistance from the IMF as well. South Africa,
for example, received more funding from the IMF (4.3
billion dollars) than from the Bank.” However, it is very

# The Program focuses “on creation of employment opportunities
in South Affica, in particular about 700,000 jobs in the first phase
of the PES, together with social protection measures for active la-
bor market participants that temporarily lost their jobs, in order to
help them remain on the labor market.” Available in: https://www.
ndb.int/covid-19-emergency-program-loan-for-supporting-south-
africas-economic-recovery-from-covid-19/)https:/ /www.ndb.int/
covid-19-emetgency-program-sa/.

% New Development Bank (2021), Emergency Program Loan for
Supporting Russia’s Healthcare Response, https:/ /www.ndb.int/covid-
19-emergency-program-loan-for-supporting-russias-healthcare-
response/

7 NEW DEVELOPMENT BANK. Ewergency Program Loan for
Supporting Russia’s Healthcare Response. 2021. https:/ /www.ndb.int/
covid-19-emergency-program-loan-for-supporting-russias-health-
care-response/.

¥ NEW DEVELOPMENT BANK. COVID-19 Emergency Program
Loan for Supporting India’s Economic Recovery. 2021. Available in: htt-
ps:/ /www.ndb.int/covid-19-emergency-program-loan-for-support-
ing-indias-economic-recovery/.

¥ NEW DEVELOPMENT BANK. Ewmergency Assistance Progran in
Combating COVID-19 in Brazil. 2021. Available in: https://www.ndb.
int/emergency-assistance-program-in-combating-covid-19-brazil /.
3 IMFE. IMF Executive Board Approves US$4.3 Billion in Emergency Sup-
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significant that Brazil, China, India, and Russia received
lending from the NDB and did not requested any finan-
cial aid from the IME

Finally, since 1970, the international private capital
markets, such as the Eurobond and Eurocurrency ma-
rkets, started to compete with the IMI and other public
financial institutions in their ability to provide finan-
cial aid to states that struggle with domestic and global
crisis. The international capital markets have the same
function as their domestic counterparts: transfer capital
and funds from savers (or investors) to borrowers. Their
success is due to the free convertibility of currencies,
the liberalization of capital flows and the lack of state
controls. As an example of the importance of capital
markets, it is possible to compare the importance of
private banks” funds with the global GDP. In 1990 it re-
presented 1.3% of the global GDP and in 1997- 37%.%!
This comparison does not measure the entire quantity
of money circulating in the international capital ma-
rkets. * At present, the funds available in the internatio-
nal capital markets surpass the cumulated resources of
the IME, the NDB, the Chiang Mai Initiative and all the
other public international financial institutions. As of
August 2020, the International Capital Market Associa-
tion estimates that the overall size of the global bond
markets in terms of US dollars in equivalent notional
outstanding, is approximately 128.3 trillion dollars.”
Consequently, nowadays, most countries obtain interna-
tional financial aid from these markets to overcome di-
sequilibrium in their balance of payments or to promote
productive projects for their economic development.™
The main problem arising from the privatization of the
international financial assistance comes from the dere-
gulation of capital markets in international law.>> Thus,

port to South Africa to Address the COVID-19 Pandemic. 2020. Available
in: https://www.imf.otg/en/News/Articles/2020/07/27/pt20271-
south-africa-imf-executive-board-approves-us-billion-emergency-
support-covid-19-pandemic

1 BINGHAM, Gavin. International Financial Architecture: Foun-
dations and Framework. In: FINANCIAL Globalization and the
Emerging Economies. CEPAL. p. 63.

2 BINGHAM, Gavin. International Financial Architecture: Foun-
dations and Framework. In: FINANCIAL Globalization and the
Emerging Economies. CEPAL. p. 63.

% INTERNATIONAL Capital Market Association. Bond Market
Sige. Available in: https://wwwicmagroup.org/Regulatory-Policy-
and-Market-Practice/Secondary-Markets/bond-market-size/.

> BINGHAM, Gavin. International Financial Architecture: Foun-
dations and Framework. In: FINANCIAL Globalization and the
Emerging Economies. CEPAL. p. 70.

» SWOBODA, Alexandet. Beyond Bretton Woods: What International

all the international public financial institutions and the
IMF itself are very unwell prepared, legally and institu-
tionally, to control or supervise the lending mechanisms
of the global capital markets.

It is difficult to obtain information regarding states
borrowing from the international capital markets during
the COVID-19 pandemic. In 2021, Mexico, for exam-
ple, carried an international bond transaction issuing
two bonds worth a total of 1.8 billion euros and using
those funds to repurchase euro-denominated debt ma-
turing in April 2023.% In November 2020, Russia placed
750 million euros (885.60 million dollars) in a seven-year
euro-denominated Eurobond.”” In April 2021, Pakistan
issued a new Eurobond debt of 2.5 billion dollars, only
days after the IMF announced the suspension of its 6
billion dollars lending program to the country.® The
COVID-19 pandemic has also precipitated the default
of loans of some countries, such as Zambia, in the re-
payment of their Eurobonds.*

The global economic and financial crisis provoked
by the COVID-19 pandemic is demonstrating that the
competition faced by the IMF from public internatio-
nal financial institutions and the international private
capital markets is increasing. Some of the reasons for
member states of the international community to seek
international financial assistance elsewhere are due to
the conditionality of the IMF’s lending programs.

3 The conditionality of the IMF’s
lending programs

The Fund is frequently compared to private bank
regarding the reimbursement of its financial aid. To en-

Monetary and Financial System for the 21* Century. Available in: Fi-
nancial globalization and the emerging economies (cepal.org). p. 124.
% Reuters (2021), UPDATE 1-Mexico issues 1.8 bln ecuros in
bonds, reduces maturities by 36% for 2023, https://www.reuters.
com/article/mexico-debt-idUSLIN2JQ2E]

7 REUTERS. Russia taps global debt market for first time in 2020
with Eurobond deal, sources say. 2020. Available in:  https://www.
reuters.com/article/us-russia-eurobond-yield/russia-taps-global-
debt-market-for-first-time-in-2020-with-eurobond-deal-sources-
say-idUKKBN27S13Y.

3 DAWN. Eurobond transaction. 2021. Available in:
dawn.com/news/1615945.

* CNBC. Zambia becomes Africa’s first coronavirus-era de-
fault: What happens now? 2020. Available in: https://www.cnbc.
com/2020/11/23/zambia-becomes-africas-first-coronavirus-era-
default-what-happens-now.html.
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sure that borrowing countries will be able to pay their
debt, the institution has traditionally imposed strict
conditions on its lending programs. The conditionality
measures seck to contribute to the effectivity of these
programs and to preserve the Fund’s own resources,
while helping borrowing countries to overcome the
problems thatled them to request international financial
assistance. This conditionality is established in a stand-
-by arrangement between the IMF and the borrowing
state. The country’s specific commitments are stated
in a letter of intent, attached to the stand- by arrange-
ment, which generally includes a memorandum of the
suggested economic and financial adjustment measures.

The conditionality of the Fund has been subject to
many critics since its implementation in 1950. A sha-
red view by many developing countries considers that
it has caused more prejudices than good to borrowing
states for being too intrusive with their internal margin
of appreciation or for being too homogenous and not
well adapted to the specific characteristics and needs of
every country. Some views also find that it has aggrava-

ted many of the crisis it was supposed to tesolve.”

The traditional conditionality of the Fund consis-
ted in the implementation of measures promoting the
macroeconomic stability through the adoption of mo-
netary and fiscal policies to control the aggregate de-
mand. It was considered that a state incurs in a balan-
ce of payment disequilibrium because of an excessive
internal demand. The solution, therefore, was to limit
this demand by fiscal measures (tax collection/public
spending) or monetary measures (exchange rates, inte-
rest rates). The conditionality that the Fund implemen-
ted became very extensive in 1980-2000 because of
its intervention during the Debt Crisis in 1992 or the
Asian Crisis in 1998. During the Asian Crisis, for exam-
ple, the Fund’s stand- by arrangements with borrowing
countries included more than 50-80 conditions per each
state.”’ Since 1980, the conditionality measures were
based on the so-called Washington consensus, who-
se macroeconomic stabilization measures embraced a
reduction on governmental spending, deregulation of
economic activities, privatization of public owned com-
panies, higher taxes, policies to reduce inflation, elimi-
nation of capital controls and, generally, a more open

% GUTNER, Tamar. International Organizations in Worlds Poli-
tics. SAGE, 2017. p. 133.

¢ GUTNER, Tamar. International Organizations in Worlds Poli-
tics. SAGE, 2017. p. 134- 136.

domestic economy. These conditions caused austerity
in the borrowing states, including cuts in governmental
spending, restrictions on social programs that on some
occasions brought increased unemployment, poverty,
malnutrition, and disrespect for human rights. Thus,
for example, the conditionality for Mexico during the
Debt Crisis encompassed a drastic reduction on public
spending, including the suppression of governmental
subsidies on basic consume goods, tax increases and
policies to reduce the inflation. During the Asian Cri-
sis, the Fund recommended mayor openness of Asian
economies through the promotion of the competition
in domestic financial sectors, foreign direct investments
in state-owned companies, and private bank closures.
Many commentators observed that the IMF s conditio-
nality recipes in the Asian Crisis had nothing to deal
with the crisis” origins in the excessive speculation in
financial markets. Some of the measures proposed by
the Fund, such as the increases if interest rates, weake-
ned even more the domestic economies affected by the
crisis.®

Even if developing states often use the Fund as a

> some of

scapegoat for all their economic suffering,’
them have started to see it as a painful dentist. Fearing
its conditionality, they would only request its financial
assistance when it is too late to achieve the recovery
of their economic health. In response, the Fund has
traditionally sustained that it might be using bitter and
painful medicines, but the cause of states” economic di-
seases are always bad governmental decisions and not
the IME. When a country decides to request the finan-
cial assistance of the Fund, it has generally exhausted
all other possible remedies, thus, its situation would be
worst without the IMF’s aid than with it.** However,
even if it is very difficult to calculate the success of the
Fund’s conditionality measures, the IMF does not bor-
row any responsibility for their failures and none of its

65

experts has ever been hired for bad counsels.

These precedents explain why many states have been
unwilling to request the Fund’s financial assistance du-
ring the COVID-19 crisis. This is also why many coun-

2 GUTNER, Tamar. International Otganizations in World’s Poli-
tics. SAGE, 2017. p. 146.

% GUTNER, Tamar. International Otganizations in World’s Poli-
tics. SAGE, 2017. p. 136-138.

¢ GUTNER, Tamar. International Organizations in Worlds Poli-
tics. SAGE, 2017. p. 147.

% GUTNER, Tamar. International Organizations in Worlds Poli-
tics. SAGE, 2017. p. 147.
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tries sought financial aid through the Fund’s new credit
lines, such as the Flexible Credit Line that does not in-
clude any conditionality. According to the IMF’s Ma-
naging Director, Kristalina Georgieva, disbursements of
the amounts authorized through this credit line “are not
phased nor conditioned on compliance with policy tar-
gets as in traditional IMF-supported programs. This lar-
ge, upfront access with no ongoing conditions is justified
by the very strong track records of countries that qualify
for the FCL, which gives confidence that their economic
policies will remain strong.*® As mentioned above, Chi-
le and Peru, for example, reached Flexible Credit Lines
with the IMF to fight the COVID-19 pandemic.” In the
same sense, Mexico and Colombia renewed their already
existing Flexible Credit Lines with the IME®®

From 98 states that have requested lending from
the IMF to address the COVID-19 pandemic only two
countries have concluded a traditional stand-by arran-
gement with the Fund: Ukraine and Egypt.”” The con-
ditionality of Egypt’'s stand-by arrangement “aims to
maintain Egypt’s macroeconomic stability with priori-
ties to: (1) protect necessary social and health spending
while avoiding an excessive build-up of public debt;
(i) anchor inflation expectation and safeguard finan-
cial stability while maintaining a flexible exchange rate;
and (iif) implement key structural reforms to strengthen
transparency, governance, and competition.”’ The con-
ditionality of Ukraine’s stand-by arrangement with the
Fund “will focus on four priorities: (i) mitigating the
economic impact of the crisis, including by supporting
households and businesses; (ii) ensuring continued cen-
tral bank independence and a flexible exchange rate;
(i) safeguarding financial stability while recovering the

% IMF. Executive Board Approves Two-Year US$23.93 Billion Flex-
ible Credit Line Arrangement for Chile. 2020. Available in: mf.org/en/
News/Articles/2020/05/29/pr20227-imf-executive-board-ap-
proves-two-year-flexible-credit-line-arrangement.

7 IMFE. IMF Executive Board Approves Two-Year US$11 Billion Flexible
Credit Line Arrangement for Pern. 2020. Available in: https:/ /wwwimf.
org/en/News/Articles/2020/05/28/pr20224-peru-imf-executive-
board-approves-2yr-us-11b-flexible-credit-line-arrangement.

8 IME. Colombia Draws on IMF Flexible Credit Line to Address the
COVID-19 Pandemic. 2020 Available in: https://www.imf.org/en/
News/Articles/2020/12/03/pr20363-colombia-colombia-draws-
on-imf-flexible-credit-line-to-address-the-covid-19-pandemic.

“ IME. COVID Lending Tracker. 2021. Available in:  https://
www.imf.org/en/Topics/imf-and-covid19/COVID-Lending-
Tracker#APD.

"0 IMFE. IMF Executive Board Approves 12-month US$5.2 Billion Stand-
By Arrangement for Egypt. 2020. Available in:  https://www.imf.org/
en/News/Articles/2020/06/26/pr20248-cgypt-imf-executive-
board-approves-12-month-us-5-2billion-stand-by-arrangement.

costs from bank resolutions; and (iv) moving forward
with key governance and anti-corruption measures to

preserve and deepen recent gains.””!

47 states opted for lending programs with the IMF
through the Rapid Credit Facility which was created un-
der the Poverty Reduction and Growth Trust (PRGT)
and provides financial assistance with very limited con-
ditionality.”” The resting countries used the Rapid Finan-
cing Instrument alone or together with the Rapid Credit
Facility and/or the Extended Credit Facility.”” The Rapid
Financing Instrument is very similar in its functioning to
the Rapid Credit Facility and has very limited conditiona-
lity, as it was “designed for situations where a full-fledged
economic program is either not necessary (...) or not
feasible.””* The Extended Credit Facility's conditionality
is streamlined and focused “on the country’s own develo-

2375

pment strategy and aim to safeguard social objectives.

This shows that developing countries” ongoing con-
cerns about the conditionality of the IMF’s lending
programs is limiting the Fund’s capacity to financially
assist them during the COVID-19 crisis. The efforts
of the IMF to demonstrate the positive effects of its
renewed conditionality were not able to erase the stig-
matizing legacy of the Washington consensus and the
reminiscences of its failures to promote sustainable
conditions for economic growth, human rights protec-
tion, and social well-being in the borrowing countries.

4 The respect of the human right to
health in IMF’s policies

International Human Rights Law guarantees di-
fferent categories of human rights. Originally, it hi-

" IMFE. IMF Executive Board Approves 18-month US$5 Billion Stand-By
Arrangement for Ukraine. 2020. Available in:  https://www.imf.org/
en/News/Articles/2020/06/09/pr20239-ukraine-imf-executive-
board-approves-18-month-us-5-billion-stand-by-arrangement.

" IMF. Rapid Credit Facility. 2021. Available in: https://wwwimf.
org/en/About/Factsheets/Sheets/2016/08/02/21/08/Rapid-
Credit-Facility.

" IMFE. COVID Lending Tracker. 2021. Available in:  https://
www.imf.org/en/Topics/imf-and-covid19/COVID-Lending-
Tracker#APD.

" IMFE. Rapid Credit Facility. 2021. Available in: https://wwwimf.
org/en/About/Factsheets/Sheets/2016/08/02/21/08/Rapid-
Credit-Facility.

"> IMFE IMF Extended Credit Facility (ECF). 2021. Availablein: https://
www.imf.org/en/About/Factsheets/Sheets/2016/08/02/21/04/
Extended-Credit-Facility.
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ghlighted the protection of civil and political rights.
Progressively, a shared view appeared on the need to
reinforce the preservation of economic, social, and cul-
tural rights. These rights were firstly established in the

Universal Declaration of Human Rights.”

The human right to health is recognized in the Cons-
titution of the World Health Organization. However, its
meaning and concrete scope within the organization’s
normative framework is still unclear and surrounded by
controversies. The Constitution’s Preamble only provi-
des a general statement on the human right to health”,
but does not define its components, nor establish the
different contexts of its application (in peaceful con-
ditions, during armed conflicts, during pandemics of
communicable diseases, etc.) or its relationship with
other rights (the right to free movement of persons and
goods, the right to non-discrimination, the right to a
healthy environment, etc.). World Health Organization s
binding International Health Regulations only include
a summary recognition of states” duty not to violate
the human right to health of the persons, submitted to

¢ According to article 24 of the Declaration: “Everyone has the
right to work, to free choice of employment, to just and favorable
conditions of work and to protection against unemployment. Every-
one, without any discrimination, has the right to equal pay for equal
work. Everyone who works has the right to just and favorable re-
muneration ensuring for himself and his family an existence worthy
of human dignity, and supplemented, if necessary, by other means
of social protection. Everyone has the right to form and to join
trade unions for the protection of his interests.” Article 25 of the
Declaration states: “Everyone has the right to a standard of living
adequate for the health and well-being of himself and of his family,
including food, clothing, housing and medical care and necessary so-
cial services, and the right to security in the event of unemployment,
sickness, disability, widowhood, old age or other lack of livelihood in
circumstances beyond his control. Motherhood and childhood are
entitled to special care and assistance. All children, whether born in
or out of wedlock, shall enjoy the same social protection.” By virtue
of its article 26: “Everyone has the right to education. Education
shall be free, at least in the elementary and fundamental stages. El-
ementary education shall be compulsory. Technical and professional
education shall be made generally available and higher education
shall be equally accessible to all on the basis of merit.

Faveation shall be directed to the full development of the human pet-
sonality and to the strengthening of respect for human rights and
fundamental freedoms. It shall promote understanding, tolerance
and friendship among all nations, racial or religious groups, and shall
further the activities of the United Nations for the maintenance of
peace. Parents have a prior right to choose the kind of education
that shall be given to their children.”

77 By virtue of the WHO’s Constitution’s Preamble: “The enjoy-
ment of the highest attainable standard of health is one of the fun-
damental rights of every human being without distinction of race,
religion, political belief, economic or social condition.”

restrictive sanitary measures.”® However, the regulations
do not encompass the correlative obligations of states
to guarantee the human right to health of the patients
affected by infectious diseases.

The human right to health is established in similar
terms in other international instruments,” such as arti-
cle 12 of the International Covenant on Economic, So-
cial and Cultural Rights.*” The UN Committee on Eco-
nomic, Social and Cultural Rights adopted, in 2000, the
General Comment 14, which clarifies the contours of
the human right to health.” By virtue of this commen-
tary, in order to guarantee the right to health, states have
to provide “functioning public health and health-care
facilities that have to be available in sufficient quantity
within the State.” States also shares the duty to ensure

" According to article 32 of the International Health Regulations:
“In implementing health measures under these Regulations, States
Parties shall treat travellers with respect for their dignity, human
rights and fundamental freedoms and minimize any discomfort or
distress associated with such measures.”

™ For example, in article 5 (¢) (iv) of the International Convention
on the Elimination of All Forms of Racial Discrimination of 1965,
in articles 11.1 (f) and 12 of the Convention on the Elimination of
All Forms of Discrimination against Women of 1979 and in article
24 of the Convention on the Rights of the Child of 1989. The right
to health is also recognized in the European Social Charter of 1961
as revised (art. 11), the African Charter on Human and Peoples’
Rights of 1981 (art. 16) and the Additional Protocol to the Ameri-
can Convention on Human Rights in the Area of Economic, Social
and Cultural Rights of 1988 (art. 10).

% According to this provision: “1. The States Parties to the present
Covenant recognize the right of everyone to the enjoyment of the
highest attainable standard of physical and mental health. 2. The
steps to be taken by the States Parties to the present Covenant to
achieve the full realization of this right shall include those necessary
for: (a) The provision for the reduction of the stillbirth-rate and
of infant mortality and for the healthy development of the child;
(b) The improvement of all aspects of environmental and industrial
hygiene; (c) The prevention, treatment and control of epidemic, en-
demic, occupational and other diseases; (d) The creation of condi-
tions which would assure to all medical service and medical atten-
tion in the event of sickness.”

8 The commentary states: “3.The right to health is closely related
to and dependent upon the realization of other human rights, as
contained in the International Bill of Rights, including the rights to
food, housing, work, education, human dignity, life, non-discrim-
ination, equality, the prohibition against torture, privacy, access to
information, and the freedoms of association, assembly and move-
ment. These and other rights and freedoms address integral compo-
nents of the right to health.” In also “acknowledges that the right to
health embraces a wide range of socio-economic factors that pro-
mote conditions in which people can lead a healthy life, and extends
to the underlying determinants of health, such as food and nutrition,
housing, access to safe and potable water and adequate sanitation,
safe and healthy working conditions, and a healthy environment.”

% In this sense, the document provides: “The precise nature of
the facilities, goods and services will vary depending on numerous
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the existence of health facilities, “accessible to everyone
without discrimination”, “respectful of medical ethics
and culturally appropriate”, “scientifically and medically
appropriate and of good quality”. ® This commentary

is not endowed with binding legal force.

IMF s statute does not encompass the protection of
human rights and the aims and objectives of this in-
ternational financial institution might seem very distant
from the preservation of economic, social, and cultu-
ral rights. The norms and institutions of International
Economic Law developed after the Second World War,
in general, did not contain provisions on the interplay
between the liberalization of trade and investment flows
or the regulation of states” monetary and financial poli-
cies and the protection of human rights. Therefore, for
example, international investment agreements do not
establish any duties on behalf of foreign investors to
respect the human (social, economic or cultural) rights
of people that might be affected by their investment
projects on the tetritory of host countries.* In parallel,
there are a lot of precedents where multinational com-
panies, acting as foreign investors, committed gross vio-

factors, including the State party’s developmental level. They will
include, however, the underlying determinants of health, such as
safe and potable drinking water and adequate sanitation facilities,
hospitals, clinics and other health-related buildings, trained medical
and professional personnel receiving domestically competitive sala-
ries, and essential drugs, as defined by the WHO Action Programme
on Essential Drugs.”

% By virtue of the commentary: “Accessibility has four ovetlap-
ping dimensions: Non-discrimination: health facilities, goods and
services must be accessible to all, especially the most vulnerable or
marginalized sections of the population, in law and in fact, without
discrimination on any of the prohibited grounds; Physical accessi-
bility: health facilities, goods and services must be within safe physi-
cal reach for all sections of the population, especially vulnerable
or marginalized groups (...);Economic accessibility (affordability):
health facilities, goods and services must be affordable for all. Pay-
ment for health-care services, as well as services related to the un-
derlying determinants of health, has to be based on the principle of
equity (...) and “information accessibility: accessibility includes the
right to seek, receive and impart information and ideas concerning
health issues.”

¥ Traditional international investment agreements did not include
provisions on corporate social responsibility. In general, multina-
tional companies are not endowed with international legal personal-
ity and have no binding duties arising from the norms and princi-
ples of international law. There have been many attempts to adopt
binding instruments on transnational corporations and other busi-
ness enterprises with respect to human rights. The last example is
the ongoing negotiation of a UN Treaty on Business and Human
Rights. However, the consensus necessary for its adoption has not
been achieved yet.

lations of human rights without assuming any negative
legal consequences for their unlawful behavior.

The same is true regarding the impact of IMF’s pro-
jects. As mentioned above, the Washington consensus”
macroeconomic conditionality embraced a reduction
on governmental spending, deregulation of economic
activities, privatization of public owned companies, hi-
gher taxes, policies to reduce inflation, elimination of
capital controls and, generally, a more open domestic
economy.®” The traditional conditionality of the IMF"s
lending programs obliged states to reduce substantially
their public spending and to re-equilibrate their bud-
gets. The budget cuts and the increase in the austerity
provoked the cancelation of many social programs that
negatively affected the benefits and welfare of the poo-
rest and most vulnerable. From a general standpoint,
the retreat of the state from the organization and regu-
lation of domestic economy and its openness to private
capitals logically lead to violations of social, economic,
and cultural rights. States (and not private companies)
are, in principle, responsible for guaranteeing these ri-
ghts by developing health and health security progra-
ms, housing, and nutrition assistance for needy families,
gender inclusive employment policies, quality education
programs, for example. *

Recent studies have shown the negative impacts of
IMF’s conditionality and politics on the protection of
social rights, particularly on the human right to health.
As mentioned above, the access to free water and sa-
nitation are important determinants for its protection.
Since 1990, the IMF and the World Bank promoted
the privatization of water services and the abolition of
governmental subsidies on water prices. The Bretton
Woods institutions argued that the shortage of the vi-
tal resource and its bad administration by developing
countries are an obstacle for its integral management.
In this sense, the privatization of water services was
expected to bring a more efficient access to water and
sanitation for the population of developing countries.
Hence, 12 stand-by arrangements signed in 2000 with
Angola, Benin, Guinea Bissau, Honduras, Nicaragua,
Nigeria, Panama, Rwanda, Santo Tomas y Principe, Se-

% GUTNER, Tamar. International Organizations in World's Politics.
SAGE, 2017. p. 139- 141

8 ABOUHARB, Rouhan; CINGRANELLI, David. The Human
Rights Effects of Participation in Program Lending Versus the CE-
SCR. In: SCISO, Elena. Accountability, Transparency and Democracy in
the Functioning of the Bretton Woods Institutions. Springer, 2017. p. 213.
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negal, Tanzania, and Yemen included provisions related
to the privatization of water services.*”” The consequen-
ces for the protection of the human right to health have
been disastrous. In most of these developing countries
the prices of water services increased more than 100%
and many people started to use alternative water sour-
ces with no sanitation, which brought the growth of
new diseases. After receiving strong critics, the IMI and
the World Bank recommended the implementation of
public-private partnerships in the management of water
services. However, both institutions kept insisting on
the suppression of water subsidies.”

In the present fight against COVID-19, many mem-
ber states of the international community have repea-
tedly violated the human right to health of the patients
infected by the virus. Many of them do not have access
to health care and facilities.*” Additionally, some CO-
VID-19 patients have been subject to discrimination
practices that are incompatible with the objectives of
the human right to health. In addition, the global spread
of COVID-19 has also shown that the no definition
of the precise contours of the human right to health
in the normative framework of many post-World War
1T international institutions has (pre)determined the ca-
pacity of states to implement some of the recommen-
dations of the World Health Organization in the fight
against the pandemic. The World Health Organization
has constantly recommended washing hands and main-
taining hygienic habits, as the best mean of protection
against the infection from COVID-19. Nevertheless,
millions of people around the world do not have ac-
cess to fresh water and sanitation and are not able to
wash their hands on a regular basis, which makes them
particularly vulnerable to infections from all type of vi-
rus, including coronavirus. As mentioned before, this
situation is partly the result of the water privatization
policies implemented by the IMF and the World Bank.

57 ABOUHARB, Rouhan; CINGRANELLI, David. The Human
Rights Effects of Participation in Program Lending Versus the CE-
SCR. In: SCISO, Elena. Accountability, Transparency and Democracy in
the Functioning of the Bretton Woods Institutions. Springer, 2017. p. 216.
% ABOUHARB, Rouhan; CINGRANELLI, David. The Human
Rights Effects of Participation in Program Lending Versus the CE-
SCR. In: SCISO, Elena. Accountability, Transparency and Democracy in
the Functioning of the Bretton Woods Institutions. Springer, 2017. p. 216.
¥ HUMAN RIGHTS WATCH. Human Rights Dimensions of
COVID-19 Response, 2020. Available in: https://wwwhrw.org/
news/2020/03/19/human-rights-dimensions-covid-19-response.

It is worthy to mention that the Bretton Woods sys-
tem was originally established with the aim to promote
sustainable development, distribute equitably its rents,
achieve full employment, and ameliorate life conditions.
The economic openness was conceived as the key to
economic development and poverty elimination all
around the world. At the same time, the system sup-
ported a strong governmental intervention in domestic
economy through monetary, fiscal, and financial policies
to stimulate economic growth and resolve market pro-
blems. This conception known as embedded liberalism
seek to balance free market and state interventionism
to guarantee social protection and wellbeing in midst
of an external economic openness. The progressive im-
provement of life conditions in the West demonstrated
the success of this model. However, the original design
of the Bretton Woods system has gone through some
mutations since the decade of the 1990. " It started to
consider the economic growth as the only road to po-
verty reduction and development. This growth is nume-
rically measured by countries” GDP. The GDP has been
the main macroeconomic indicator considered for the
design and implementation of IMF’s programs and ini-
tiatives. However, as indicated in Resolution 65/309 of
the UN General Assembly the economic growth does
not guarantee per se social wellbeing and respect for hu-
man rights; consequently, states should adopt a more
holistic approach to social wellbeing that takes into con-
sideration community values and interests, education
and, particularly, health.”! The IMF itself has recognized
that economic growth, macroeconomic stability and a
well-functioning international monetary system are not
enough to eliminate poverty, raise living standards and
protect social, economic and cultural rights. However,
they can contribute to an environment that support the
achievement of these objectives. Only taken together,
human rights and economic development can “hold the

key to a better world for all”.”?

% DE MARTINO, Gianludovico and LEPORE, Giada, Bretton
Woods: The Pursuit of Happiness? in Sciso, Elena, Accountability,
Transparency and Democracy in the Functioning of the Bretton Woods Institu-
tions, ed. Springer, 2017. p. 241.

I DE MARTINO, Gianludovico and LEPORE, Giada, Bretton
Woods: The Pursuit of Happiness? in Sciso, Elena, Accountability,
Transparency and Democracy in the Functioning of the Bretton Woods Institu-
tions, ed. Springer, 2017. p. 241.

%2 LEITE, Setgio Pereira. Human Rights, and the IMF. Available in:
https://www.imf.org/external/pubs/ft/fandd/2001/12/leite.htm.
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In this sense, in recent years, the IMF has adopted
many reforms and programs that seek to mitigate the
negative impacts of its lending politics on the protec-
tion of economic and social rights, such as the human
right to health. It has proposed more calibrated macroe-
conomic (especially fiscal) adjustments with a gradual
schedule of implementations adapted to the charac-
teristics of the domestic economy of each state. The
joint Initiative of the IMF and the World Bank in favor
of the Heavily Indebted Poor Countries was adopted
since 1996, with the aim to guarantee that the debt re-
lief of these countries from international financial ins-
titutions is invested in social programs in favor of the
most vulnerable. In fact, one of the conditions for the
participation in this initiative is the adoption of Poverty
Reduction Strategy to “preserve national ownership of

the poverty reduction strategy process”.”

The creation of the Poverty Reduction and Growth
Facility in 1999 emphasized the importance of the
poverty reduction strategies as the main objective of
the IMF supported programs in favor of low-income
countries. The adoption of the Debt Relief Under the
Heavily Indebted Poor Countries Initiative in 1996 was
complemented by the establishment of the Multilateral
Debt Relief Initiative in 2005. Both programs were to
help low-income countries to implement the UN Agen-
da 2030 objectives in their internal policies.” According
to the IMF: “Before the HIPC Initiative, eligible coun-
tries were, on average, spending slightly more on debt
service than on health and education combined. Now,
they have increased markedly their expenditures on
health, education, and other social services. On average,
such spending is about five times the sum of debt-servi-
ce payments.”” Recent studies show that these politics
have produced positive outcomes in the development
of social policies and in the respect of economic, social
and cultural rights within low-income states” domestic

economies.”

% IMF. IMF Support for Low-Income Countries. 2021. Available in: htt-
ps://www.imf.org/en/About/Factsheets/IMF-Support-for-Low-
Income-Countries.

% BASSANETTI, Antonio. IMF Conditionality and Socio- Eco-
nomic Impact. In: SCISO, Elena. Accountability, Transparency and
Democracy in the Functioning of the Bretton Woods Institutions. Springer,
2017. p. 196.

% Debt Relief Under the Heavily Indebted Poor Countries
(HIPC) Inidative, https://wwwimf.org/en/About/Factsheets/
Sheets/2016/08/01/16/11/Debt-Relief-Under-the-Heavily-In-
debted-Poor-Countries-Initiative

% BASSANETTI, Antonio. IMF Conditionality and Socio- Eco-

The economic and financial crisis provoked by the
COVID-19 pandemic has demonstrated that these
efforts must be maintained and reinforced. A renewed
agenda for the IMF on the protection of the human ri-
ght to health is central for the fulfilling of its other aims
and objectives. The IMF s work should not be alienated
from the real needs of the communities affected by the
outspread of deadly virus or the progtressive degrada-
tion of the environment.

5 The IMF and the protection of the
environment

The health emergency of international concern ori-
ginated by the propagation of COVID-19 has also de-
monstrated the strong relationship between health and
environmental protection. Since 2000, the World Heal-
th Organization has declared five health emergencies
of international concern: the spread of the ZIKA virus
in 2016, the epidemic of the Ebola virus in 2014, the
international dissemination of poliovirus in 2014 and
the outbreak of the AHIN1 virus. Most of those emet-
gencies have been provoked by zootomic diseases: the
ZIKA virus is spread by mosquitos, the AHINT virus
or swine flu is present in pigs, and the Ebola and CO-
VID-19 virus are present in bats. Scientists have sugges-
ted that pangolins served as the intermediate host for
the novel coronavirus before its crossover to humans.”

In this sense, the COVID-19 and other zootomic
virus” outbreaks are closely related to the illicit traffic
of wild-life species. In international law, the Conven-
tion on International Trade in Endangered Species of
Wild Fauna and Flora (CITES) aims to ban this traffic,
by limiting the global demand for endangered species
and avoiding their over-exploitation. The CITES sub-
jects the international trade of certain species to strict
controls and includes them in three Appendices.”® Ac-

nomic Impact. In: SCISO, Elena. Accountability, Transparency and
Democracy in the Functioning of the Bretton Woods Institutions. Springer,
2017. p. 196-197.

77 TAO, Tsang ¢ al. Probable Pangolin Origin of SARS-CoV-2
Associated with the COVID-19 Outbreak. Current Biology, v. 30, p.
13461351, 2020. p. 1346-1351.

% CITES” Appendices 1 includes 600 animal and 300 plant species,
whose traffic is prohibited with very few exceptions. Appendices
2 covers 48000 animal and 30 000 plant species, whose traffic is
permitted but subject to strict controls, and Appendices 3 lists 135
animal and 15 plant species, the traffic of which is permitted under
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cording to the Convention, the pangolin is a much-
-endangered species, included in its Appendices 1. The
international traffic of this animal is banned by the
treaty; consequently, its importation and exportation are
prohibited in international law. Bats are also an animal
species covered by the CITES agreement. Unfortuna-
tely, one of the negative consequences of the regula-
tion of the licit traffic of endangered wild-life species
was the development of an onerous illicit market and
one of the current challenges of the CITES is preci-
sely the lack of binging obligations, upon states, regat-
ding the domestic trade and exploitation of animal and
plant species, within countries” own borders. This treaty
does not encompass the real determinants of wild-life
species” consume by local populations (for traditional
medicines, exotic food, pets, luxury jewels and articles,
for example) and the determinants of this consume in
their culture, traditions and customs.” In the case of
the spread of COVID-19, the alimentary and cultural
traditions of Chinese people and the development of a
black market of wild-life species, such as bats and pan-
golins, in this country, have been important factors for
the internal and international propagation of the novel
coronavirus. This proves that international law should
include a normative regulation on the interplay between
the international protection of wildlife species and the
fight against the propagation of zootomic communica-
ble diseases.

The IMF might not seem a perfect forum to nego-
tiate and/or celebrate binding legal instruments on the
relationship between health and environmental protec-
tion. These subjects seem to fall outside its mandate and
area of expertise. However, the pandemic provoked by
COVID-19 has showed that they represent huge risks
for the functioning of states economies and finances
and even for the subsistence of humankind, as a specie.
The Fund’s projects cannot enhance macroeconomic,
monetary, and financial stability, growth, or poverty re-
duction without considering their health and environ-
mental determinants.

Recently, the IMF started to consider environmental
issues in the development of its projects and initiatives.
Since 1990, the Fund reviewed its work in the environ-
ment area and concluded that some of its policies had

some control.

? CHALLENDER, Daniel ¢ 4/ Towards Informed and Multi-
faced Wildlife Trade Interventions. Global Ecology and Conservation, v.
3, p. 129- 148, 2015.

positive incomes for the protection of the environment.
Most of its work has been focuses on climate change, as
one of the biggest global environmental challenges. In
a speech pronounced in 2021, the Managing Director
of the Fund, Kristalina Georgieva stated that: “the right
policies can make a significant difference in accelera-
ting the transition to the new climate economy. First, a
robust price on carbon. Second, green taxonomy and
standardized reporting of climate related financial
risks. The third area is financial support to developing
countries. (...) We will play our part, integrating clima-
te change into our annual economic health checks of
countries and financial systems and actively promoting

low carbon and climate resilient growth paths.”'

There is much more that the IMF could do to pro-
mote environmental protection, not only regarding cli-
mate change, but also in other fields, such as the pro-
tection of biodiversity, matine environment, and the
regulation of hazardous waste. In the first place, not
only climate change, but other environmental concerns
could be included in the analysis of IMF’s Article IV
reports on countries” economic health, as suggested by
Kristalina Georgieva. In the second place, the IMF’s
lending programs could start to include not only ma-
croeconomic, but also environmental conditionality.
Thus, for example, the Fund could recommend the im-
plementation of fiscal measures, including green taxes
in member states. "'

The environmental implications of its traditional
conditionality must be better scrutinized. Sometimes,
even neutrally looking recommendations in areas such
as tax or infrastructure had brought more dependen-
ce on fossil fuels, for example, that are contributing to
climate change.'”” The IMF could also publish some
important data and statistics, such as the environmen-
tal spending in government’s budgets that could put

10 IME IMF Managing Director’s intervention at the Leaders Summit on
Climate. Session 2: Investing in Climate Solutions. 2021. Available in:
https://www.imf.org/en/News/Articles/2021/04/22/sp042221-
md-remarks-at-the-leaders-summit-on-climate.

" DURBIN, Andrea. Greening the Bretton Woods Institutions. Institute
for Policies Studies, 2005. Available in: https://ips-dc.org/green-
ing_the_bretton_woods_institutions/.

12 BLOOMBERG. The IMF has a Blueprint for Helping the Climate
Without Hurting Economic Growth. 2020. Available in: https://www.
bloomberg.com/news/articles/2020-10-16/ the-imf-has-a-blue-
print-for-helping-the-climate-without-hurting-economic-growth-
kgc30gjv.
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pressure on states and encourage them to increase this
103

spending.

In consequence, one of the most important lessons
from the outbreak of the new coronavirus for the fu-
ture of the IMF is related to the need to strengthen
the organization’s action in the field of environmental
protection.

6 Conclusion

The global economic and financial crisis originated
by the pandemic of COVID-19 has exposed some old
and new challenges of the IMF in its capacity to lead
the international response to this type of emergencies.

The unprecedented crisis related to the outbreak of
COVID-19 shows that the competition faced by the
IMF from other public international financial institu-
tions and from the private capital markets is increasing.
The systemic character of this crisis has triggered the
adoption of bold measures by the IMF and by its pu-
blic competitors. The funds available at the IMF are still
larger than those offered by other organisms, such as
the NDB or the Chiang Mai Initiative. However, the
conditionality of the adjustments programs of the IMF
seems to be a stigma for developing countries and its
lack of legitimacy a strong incentive for founding finan-
cial assistance elsewhere. The privatization of the finan-
cial aid mechanisms has characterized the fight against
COVID-19 and seems not only to supplement the Post-
-World War II international financial institutions but
also to re-emplace them in their role of financial firefi-
ghters. The IMF must accept the competition of these
institutions and establish more institutional channels of
cooperation with them. The Fund could also benefit
from its expertise and know-how in the implementation

of shared lending programs for the successful recovery
from the global COVID-19 crisis.

The reticence of the IMF’s member states towards
the conditionality of its lending programs has prede-
termined the responses of this institution to the crisis
provoked by the COVID-19 pandemic. The mayor part
of the lending programs authorized by the Fund since

1% DURBIN, Andrea. Greening the Bretton Woods Institutions. Institute
for Policies Studies, 2005. Available in: https://ips-dc.org/green-
ing_the_bretton_woods_institutions/.

the declaration by the World Health Organization of a
public health emergency of international concern have
little or no conditionality at all because countries have
lost confidence in the IMF s ability to promote, throu-
¢h its stand-by arrangements, sustainable conditions for
economic growth in their domestic economies. The ne-
gative perception of the IMF’s conditionality and the
persisting doubts about the good intentions of its res-
cuing packages is hampering the efficiency of its actions
in the fight against COVID-19.

The global spread of COVID-19 has demonstrated
that IME s efforts to take into consideration the impact
of its work on social, economic, and cultural rights must
be continued and become bolder. It had demonstrated
that globalization, economic neoliberalism, macroeco-
nomic and monetary stability had not promoted the
human right to health for all people. On the contrary,
they seem to have catalyzed the degradation of the li-
ving standards and health conditions in many develo-
ping and low-income countries. Economic growth and
macroeconomic stability promoted by the IMF could
never again be separated from the respect of the human
right to health as an existential prerequisite of sustaina-
ble development and social wellbeing.

Finally, the IMF should do more to promote a green
and inclusive recovery from the COVID-19 pandemic.
The pandemic has demonstrated that the environmen-
tal and health protection are not only extremely related
one to another, but that those two objectives must be
enhanced and supported by all the specialized branches
of international law and by all the existing intergovern-
mental international organizations. Therefore, the IMF
must put all its expertise and know-how in their favor
and must place these two priorities in the axiological
center of its work.

The global crisis of multilateralism is favoring the
emergence of conflicts and confrontations between the
IMF’s member states and is impeding the achievement
of any global consensus on the fight against the com-
plex economic and financial effects of the COVID-19
pandemic. The IMF and all the other Post-World War
1T international institutions are placed in the middle of
geopolitical rivalries between its developed and deve-
loping state members. They have become a spectator
of the clashes between these competing political po-
les. The conflict between the United States and other
powerful states, such as the BRICS countries will pro-
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bably continue to disrupt cooperation within the IMF
and, consequently, provoke more reticence regarding
the programs and recommendations, adopted under the
organization’s auspices. The end of the American lea-
dership over the IMF and over the international liberal
order could also provoke the eclipse of this interstate
organization and the deepening of its old and new chal-
lenges.

In this sense, the COVID-19 outbreak might have
wounded not only millions of people around the globe
and the economic and political domestic systems of al-
most all states. The global outspread of the novel coro-
navirus could also mark the beginning of the swan song
of the Post World War II international liberal order. If
a new global order emerges and if it is still based on
legal norms and institutions, the UN, and its specialized
agencies, including the IME will need to be reformed
(and/or suppressed) according to the new power balan-
ces and the new constitutional moment within the or-
der. Will the IMF show the resilience and readjustment
needed to endure this period of tension and continue to
play a significant role in the global economic and finan-
cial governancer Perhaps yes, but only future can tell.
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Abstract

Despite the assertion of the need to promote the Rule of Law in the inter-
national sphere, there is still a great terminological imprecision regarding the
concept. Such imprecision generates criticism regarding the use of the term
in international relations, raises doubts about the possibility of adopting an
international concept of Rule of Law and makes it difficult to delineate the
measures to be taken for its promotion. In this original research, conducted
by the deductive method and characterized as being theoretical, qualitative,
descriptive, bibliographic and documental, it is sought to debate the existing
problems for the acceptance of a basic concept of the term Rule of Law
in the international sphere, as well as to identify in what sense the Rule of
Law should be understood, what are its inherent elements and how it can
be achieved and promoted in such sphere. The hypothesis articulated is that
even though domestic concepts of the Rule of Law cannot be transposed
to the international sphere, enough elements can be found in such sphere to
support the adoption of an international conception of the term. Adopting
a theoretical constructivist approach, it is concluded that the promotion of
the Rule of Law in the international sphere depends on the construction
of a social environment in which the obligation/authority of international
law is recognized, a construction that is carried out by constant practices of

legality.
Keywords: Rule of Law; Obligation; International Law; Practices of lega-
lity.

Resumo

Apesar da afirmacao da necessidade de promocio do Estado de Direito na
esfera internacional, ainda hoje ha grande imprecisdo terminoldgica quanto
ao conceito. Tal imprecisdo gera criticas relativas a utilizagdo do termo nas
relagSes internacionais, levanta duvidas quanto a possibilidade de ado¢io de
uma concepeio internacional de Estado de Direito e torna dificil a delimi-
tacdo das medidas a serem tomadas para tal promogao. Procura-se por meio
dessa pesquisa original, conduzida pelo método dedutivo e caracterizada por
ser tebrica, qualitativa, descritiva, exploratéria, bibliografica e documental,
debater as problematicas existentes para a aceitagdo de um conceito base
quanto ao termo na esfera internacional, bem como identificar em que sen-



tido deve o Estado de Direito ser compreendido, quais
seus elementos inerentes e como pode ele ser logrado
e promovido e tal esfera. A hipétese articulada ¢é a de
que embora conceitos domésticos de Estado de Direito
nao possam ser transpostos para a esfera internacional,
podem ser encontrados nessa esfera elementos suficien-
tes para apoiar a ado¢ao de uma concepgo internacio-
nal do termo. Adotando-se uma abordagem teérica de
cunho construtivista, conclui-se que a promogio do
Estado de Direito na esfera internacional ¢ dependente
da edificacdo de um ambiente social em que se reconhe-
ce a obrigatoriedade/autoridade do direito internacio-
nal, a qual ¢ levada a efeito a partir de constantes prati-
cas de legalidade.

Palavras-chave: Estado de Direito; Obrigatoriedade;
Direito internacional; Praticas de legalidade.

1 Introduction

In the international sphere, the need of taking mea-
sures to promote the Rule of Law, whether domestically
or internationally, is continually and incisively advocated
as a pressing measure for the proper functioning of in-
ternational relations and for advancing in the pursuit of
the international community’s main objectives.

First mentioned in an international treaty in 1993,
at the Vienna Convention, and referred to by the Uni-
ted Nations’ Security Council since 1996, the need to
promote the Rule of Law has along the years been re-
ferenced as an important United Nations (UN) politi-
cal strategy in a series of documents and declarations.
Reference to the concept is identified, for example, in
the UN annual resolutions entitled Streghthening of the
Rute of Law, in the Millennium Declaration (2000), in
the report The Rule of Law and transitional justice in conflict
and post-conflict societies (2004), in the 2005 World Summit
Outgome, in the final document of Rio+20 (The Future we
Wani), in the 2012 Declaration of the High-Level Meeting of
the General Assembly on the Rule of Law at the national and
international levels and in the UN 2030 Agenda, in addi-
tion to being referred to in important human rights pro-
tection instruments, such as the Universal Declaration,
the European Convention, the American Declaration
and the African Charter.

Recognized as applicable to international relations,
the concept is today seen as a core value of the United

Nations and as a significant political ideal of govern-
mental legitimacy, being repeatedly identified as an es-
sential means for the protection of human rights, for
democracy and for sustainable development. The inter-
national community identifies that the promotion of
the Rule of Law is urgently needed, considering that by
allowing the channeling of power through law it creates
conditions for overcoming the main problems that im-
pact countries around the globe.

However, despite the international community’s re-
cognition of the indispensability of promoting the Rule
of Law, the possibility of referring to the concept in the
international arena still raises debates, given the lack of
agreement on the elements that are inherent to the con-
cept. The conceptual imprecision generates a series of
criticisms regarding the use of the term in international
relations, raises doubts about the possibility of adopting
an international concept of the Rule of Law and makes
it difficult to delineate the measures to be taken for its
promotion.

In view of the difficulties that permeate the subject,
the conduction of a study that considers the factors that
create conditions for such promotion, especially in the
international sphere, is needed, precisely in view of the
essentiality of the Rule of Law to advance in the pro-
tection of human rights and in the promotion of deve-
lopment in its three spheres (namely, economic, social
and environmental), issues considered to be of central
focus by the international community. Thus, the aim
of this work is to debate the existing problems for the
acceptance of a basic concept of the term in the inter-
national sphere, as well as to identify in what sense the
Rule of Law should be understood, what are its inhe-
rent elements and how it can be achieved and promoted
in such sphere.

The hypothesis articulated is that even though do-
mestic concepts of the Rule of Law cannot be trans-
posed to the international sphere, enough elements can
be found in such sphere to support the adoption of an
international conception of the term. For this analysis,
the paper is divided into two topics. In the first, the di-
fficulties in defining Rule of Law will be analyzed, in
order to understand the reasons behind the lack of a
precise definition of the term in the international sphe-
re. In the second, considerations will be made about the
elements that make up the concept in the international
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sphere, in order to outline which measures are necessa-
ry to promote the concept.

The research, conducted by the deductive method, is
eminently theoretical and qualitative, having, with regard
to its objectives and means, a descriptive, exploratory,
bibliographical and documental nature. A constructivist
approach to international relations (as opposed to ra-
tionalist descriptions of international relations), based
mainly on the theoretical approaches of Brunnée and
Toope' and Gorobets?, is adopted, importance being
given to the social environment and constant interac-
tions as main mechanisms that influence international
law and politics.

2 The difficulties of a direct
transposition of the concept to the
international level

Although no government in the world (including
countries considered authoritarian and illiberal regimes)
rejects the Rule of Law;, it being evident that adherence
to its terms is accepted as a measure of governmental
legitimacy, an international conception of the Rule of
Law is still an elusive notion today, its meaning being
difficult to precisely articulate. As asserted by Tamana-
ha, “the Rule of Law is in the peculiar state of being
the preeminent political ideal of legitimacy in the world
today, without a precise agreement on what precisely it
means’”.

Given the inclusion of the term as a relevant aspect
for the good functioning of international relations, it is
necessary to make some clarifications as to what can be
understood as Rule of Law and as to the applicability
of the term in the international sphere. This is because
the lack of establishment of official criteria to characte-
rize the term (there is no undisputed official concept of

! BRUNNEE, Jutta; TOOPE, Stephen. Interactional legal theory,
the international Rule of Law and global constitutionalism. In:
LANG, A.,; WIENER, A. (ed.). Handbook on global constitutionalism.
Cheltenham: Edward Elgar Publishing, 2017. p. 170-182; BRUN-
NEE, Jutta, TOOPE, Stephen. Legitimacy and legality in international
law: an interactional account. Cambridge: Cambridge University
Press, 2010.

2 GOROBETS, Kostiantyn. The international Rule of Law and the
idea of normative authority. Hague Journal on the Rule of Law, v. 12,
p. 227-249, 2020.

> TAMANAHA, Brian Z. On the Rule of Law: history, politics, theo-
ry. Cambridge: Cambridge University Press, 2004. p. 04.

the term in the international scenatio) prevents its pro-
motion, a fact that can hinder the adequate protection
of human rights and the promotion of democracy and
sustainable development.

Some reference to the elements that characterize the
Rule of Law can be found in Aristotle; Roman jurists;
Enlightenment philosophers like Hobbes, Locke, Rou-
sseau, Montesquieu; and German philosophers such as
Kant and Hegel in the 19th century and Hayek, Rawls,
Scalia and Zemin in the 20th century, each author brin-
ging a different contribution to the comprehension of
the concept.

The literature in general uses the term Rule of Law
to eminently refer to the relationship between law and
the exercise of power, but, despite this fact, there is no
single and widely accepted definition of the concept,
disagreements stemming from differences between
countries’ distinct legal, political and cultural histories
and the fact that there is no consensus concerning the
elements that are inherent to the concept even among
those countries with similar historical traditions®.

Regarding the disagreements between the different
legal traditions, these discussions derive from the fact
that there is no exact correlation between the use of the
term in countries with common law traditions and civil
law traditions, of European influence. In the common
law tradition, the term Rule of Law presupposes the
existence of an autonomous law independent of the
State figure (which is not included in the concept), whi-
le in civil law traditions the Rechtsstaat, the Etat de Droit
ot the Statto di Diritto dictate that it is up to the State to
limit itself through the creation of laws, the concept
being eminently linked to the figure of the State’.

It is important to note that the association of the
Law with the figure of the State (association that occurs
in civil law countries) derives from the fact that Law
and the State are traditionally seen as complimentary
and even synonyms. In this view, the Law is normally
seen as an institutional order established by a sovereign
authority, a State, which maintains such order through

* KRYGIER, Martin. Rule of Law (and Rechtsstaat). In: SILK-
ENAT, James R.; HICKEY JR., James E.; BARANBOIM, Peter
D. (ed.) The Legal Doctrines of the Rule of Law and the 1.egal State (Re-
chisstaat). Switzerland: Springer, 2014. p. 45-60.

> KRYGIER, Martin. Rule of Law (and Rechtsstaat). In: SILK-
ENAT, James R.; HICKEY JR., James E.; BARANBOIM, Peter
D. (ed.) The Legal Doctrines of the Rule of Law and the 1.egal State (Re-
chisstaat). Switzerland: Springer, 2014. p. 45-60.
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the threat of the exercise of coercive power. This corre-
lation creates certain skepticism as to the possibility of
an existence of an international conception of the Rule
of Law and must be overcome®.

Despite the different historical roots and particu-
lar legal traditions, Kirchheimer teaches that there is a
common denominator between the concepts, which lies
in the simple idea that individuals are better protected
when there are specific demands that can be addressed
to institutions limited by norms and criteria of perma-
nence and legal security, than when entrusted to transi-
tory personal relationships and situations, characterized
by imprecision’. Considering this, scholars in general
may present different views of the Rule of Law, but
no one denies that the concept refers to the realization
of impartial justice, free from oppression or arbitrary
powet®.

Thus, in all traditions, Rule of Law refers to the limi-
tation of the indiscriminate use of power and its cons-
traint through the law’, Palombella teaching that in any
and all definitions the Rule of Law concerns the exis-
tence of norms that limit or counterbalance power, re-
gardless of their form, structure or who applies them, it
being a concept applied to confront any form of power
and government and the arbitrariness resulting from the
misuse of power!’.

This search for limiting power and arbitrariness
through law is the main element of the concept at the
national level, whether in the Anglo-Saxon tradition or
in the continental European tradition or in other con-

¢ BARBOSA, Luiza Nogueira; MOSCHEN, Valesca Raizer Borges.
O direito transnacional (“global law”) e a crise de paradigma do esta-
do-centrismo: é possivel conceber uma ordem juridica transnacion-
al? Revista de Direito Internacional, Brasilia, v. 13, n. 3, p. 145-158, 2016.
" KIRCHHEIMER, Otto. The Rechtsstaat as Magic Wall. In:
SCHEUERMAN, William E. (Ed.) The Rute of aw nnder siege: select-
ed essays of Franz I.. Neumann and Otto Kirchheimer. California:
University of California Press, 1996. p. 243-263.

8 SELLERS, Mortimor N. S. What is the Rule of Law and why is
it so important? In: SILKENAT, James R.; HICKEY JR., James E.;
BARANBOIM, Peter D. (ed.). The legal doctrines of the Rule of Law and
the Legal State (Rechtsstaat). Switzetland: Springer, 2014. p. 3-14.

? SANTOS, Gilberto Anténio Duarte. O conceito de Rule of Law nas
relages internacionais: direitos humanos e restricdes a liberdade de
navegac¢io nos oceanos. 2015. Dissertacdo (Mestrado em Relagoes
Internacionais) — Instituto de RelagGes Internacionais, Universidade
de Brasilia, Brasilia, 2015.

1" PALOMBELLA, Gianluigi. The Rule of Law as an institutional
ideal. In: MORLINO, Leonardo; PALOMBELLA, Gianluigi (ed.).
Raule of Law and democracy: inquiries into internal and external issues.
Leiden: Brill, 2010. p. 3-37.

texts, such as in the Arab wotld, where the idea of so-
vereignty of law in opposition to unrestricted power
is also established as an essential element!-'?, Since its
origin (in the Magna Carta of 1212 and the Bill of Ri-
ghts, for instance), the term has been associated with
the search for the prevention of tyranny, which is why
in its various meanings it is identified with the require-
ment of legal processes and norms that enable accoun-
tability and the consequent constriction of the abuse
of power".

Furthermore, and of greater significance than the
conceptual imprecision resulting from the evolution of
the concept in countries of different legal traditions,
there are discussions regarding the elements that are
inherent to the concept, or rather, regarding the adop-
tion of a “formal” or “minimalist” perspective of the
Rule of Law, or of a “substantial” or “material” pers-
pective of the term. The minimalist perspective limits
the analysis to the formal properties of Law and legal
institutions, identifying such properties as the only ele-
ments necessary to define the concept, while the mate-
rial perspective is broader, requiring the analysis of the
existence of substantive elements in the Law, such as
democracy, economic freedom and respect for human
rights'.

The minimal or formal approach brings together a
smaller number of components, emphasizing the ins-
trumental limits to the exercise of State authority®,
pointing out as requirements of the Rule of Law only
the existence of a positive right and its fulfillment and
removing from the concept any moral connotation or
weight'®. It is based on the idea of the importance of

I CHESTERMAN, Simon. An International Rule of Law? Ameri-
can Journal of Comparative Law, v. 56, n. 2, p. 1-39, 2008.

12 In this sense Peerenboom argues that the rule of law is a con-
cept accepted by different ideological perspectives, whether among
Christians, Buddhists, libertarians, community, Muslims, democrats,
socialists and neo-Marxists, among others, all finding significant
value in the concept. In: PEERENBOOM, Randall. Human Rights
and Rule of Law: what’s the relationship? Georgetown International I aw
Review, v. 36, p. 809-945, 2005.

' ETHERTON, Terence. The universality of the Rule of Law as
an international standard. Israe/ Law Review, v. 53, n. 3, p. 469-483,
2018.

* KRYGIER, Martin. Rule of Law (and Rechtsstaat). In: SILK-
ENAT, James R.; HICKEY JR., James E.; BARANBOIM, Peter
D. (ed.) The Legal Doctrines of the Rule of Law and the 1.egal State (Re-
chisstaat). Switzerland: Springer, 2014. p. 45-60.

15 CHESTERMAN, Simon. An International Rule of Law? Ameri-
can Journal of Comparative Law, v. 56, n. 2, p. 1-39, 2008.

16 SANTOS, Gilberto Antdnio Duarte. O conceito de Rule of Law nas
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formality for the effectiveness of legal orders and, spe-
cifically in the international order, due to the fact that
such formality “makes it possible for each State to un-
derstand its substantive conception of global society, as
well as its vision of the scope of sovereign freedom in

legal concepts and categories™”-'%.

Academics such as Dicey, Friedrich Hayek and Jo-
sepf Raz defend the formal conception, basing their
definition of the Rule of Law on the eight principles of
the “morality of law” of Lon Fuller'’, and asserting that
issues such as substantive values can exist in the law,
but they are not strictly related to the Rule of Law. For
the theorists, for the concept in evidence it only matters
that there are rules and mechanisms that prevent the
State from manipulating citizens.

Dicey formulated the first modern analysis of the
Rule of Law in a liberal democratic system, and his con-
cept of the Rule of Law, in its formal perspective, is
widely accepted, despite being criticized. For him, the
Rule of Law has three meanings, namely, the absolute
supremacy or predominance of law in opposition to the
arbitrary influence of power; equality before the law or
the equal subjection of all classes and even the rulers
to the law; and the subjection to a general jurisdiction
of ordinary courts, which are the best source of legal
protection®.

In Hayek’s conception, also a liberalist, the Rule of
Law must be understood as a pressing measure for free-
dom. For the scholar, the term means that the gover-

relages internacionais: direitos humanos e restricdes a liberdade de
navegag¢io nos oceanos. 2015. Dissertacdo (Mestrado em Relagoes
Internacionais) — Instituto de RelagGes Internacionais, Universidade
de Brasilia, Brasilia, 2015.

7 KOSKENNIEMI, Martti. Entre a apologia e a utopia: A politica
do direito internacional. Revista de Direito Internacional, Brasilia, v. 15,
n. 1, p. 25, 2018.

¥ In the original: “[...] torna possivel a cada Estado compreender
sua concepgio substancial de sociedade global, bem como sua visao
acerca do alcance da liberdade soberana em conceitos e categorias
juridicas”.

" Lon Fuller argues that the rule of law is a necessary internal vir-
tue of any functioning legal system, without which law does not
exist. For him, eight conditions must be met so that it is possible
to speak of the Rule of Law, namely: (1) a system of general rules;
(2) publication of the rules; (3) no retroactive application; (4) clear
and intelligible rules; (5) non-existence of contradictory rules; (6)
practicable rules; (7) consistency of rules over time and (8) congru-
ence between official actions and stated rules. In: FULLER, Lon.
The morality of law. New Haven: Yale University Press, 1969.

% DICEY, Albert Venn. Introduction to the Study of the Law of the Con-
stitution. L.ondon: Macmillan and Co, 1915.

nment, in all its actions, is governed by rules set and
announced in advance — rules that allow to predict with
reasonable certainty how the authority will use its coer-
cive powers in certain circumstances and to plan indivi-
dual businesses based on that knowledge. For him, an
order governed by the Rule of Law has three attributes:
laws must be general, equally applicable and endowed
with certainty?’. Hayek’s definition refers to the notion
of “legal freedom”, in the sense that the Rule of Law
promotes freedom by allowing individuals to know the
extent of activities they can exercise freely, without
being exposed to government coercion®.

Another important theorist, allied to the formal
conception of the Rule of Law, is Joseph Raz. For the
theorist, the Rule of ILaw is not to be confused with
legal norms or with the purposes of a State, being, in
fact, a negative virtue, associated with the capacity that
norms have to guide the conduct of individuals, in or-
der to prevent arbitrary use of Law by public agents. In
his view, the Rule of Law is indifferent to values, not
being a summary of the general qualities that a legal sys-
tem should aspire, not being synonymous with general
justice and not referring to democratic values, but only
referring to the existence of factors that allow the law to
provide effective guidance to those it addresses™.

In this regard, he lists 08 elements that must be
found in a system based on the Rule of Law: (1) all laws
must be prospective, open and clear; (2) the law must
be relatively stable; (3) the elaboration of specific laws
(specific legal orders) must be guided by open, stable,
clear and general rules; (4) the independence of the ju-
diciary must be guaranteed; (5) the principles of natural
justice must be observed; (6) Courts should have review
powers over the implementation of the other princi-
ples; (7) Courts should be easily accessible; and (8) cri-
me prevention agencies must not be allowed to pervert

the law?*.

In these “thin” conceptions, it is argued that the Rule
of Law is just one of the virtues of alegal system, while
there are others, such as justice, for example, that a sys-

2 HAYEK, Friedrich August von. Lan, Legislation and Liberty: rules
and order. Chicago: University of Chicago Press, 1978.

2 TAMANAHA, Brian Z. On the Rule of Law: history, politics, the-
ory. Cambridge: Cambridge University Press, 2004.

# RAZ, Joseph. The authority of law: essays on law and morality. 2.
ed. Oxford: Oxford University Press, 2009.

# RAZ, Joseph. The authority of law: essays on law and morality. 2.
ed. Oxford: Oxford University Press, 2009.
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tem may or may not possess to a certain degree. Rule of
Law, therefore, relates to the idea of legal formality, as
a set of requirements about how the law should work.

Saying that there is the Rule of Law in a system
means that there are clear rules, known in advance, sta-
ble, that do not prescribe the impossible, that are not
applied retroactively, that are created through clear and
known processes, according to pre-fixed rules, which
are generically applicable to everyone, without distinc-
tion, as well as that the courts are accessible and allow
the review of government guidelines. There are no re-
quirements regarding the content of the norms®. There
are no considerations about fundamental rights, equity
ot justice, only procedural requirements and restrictions
on the form of the law being imposed®.

From this perspective, the Rule of Law is more ea-
sily identifiable, because it has fewer elements. For this
reason, it is the view that is most widely accepted by
different governments, particularly non-democratic so-
cieties, which tend not to identify the term with issues
that refer to the analysis of the morality of Law?’". This
is because non-democratic governments identify the
material perspective with a kind of imperialism of va-
lues and institutions, which leads to ethical disputes, and
defend that the broadening of the term in such a way
to include any connotation that is desirable removes the
usefulness of using the concept®™. As pointed out by
Krygier:

Partisans of thin versions, on the other hand, of-
ten associate the thickness insisted on by moralists
with a combination of parochialism and imperia-
lism about values and institutions. Why should we
assume, either as a matter of fact or of value, that
all cultures value the same things from law? Meta-
-ethical disputes this raises are too large to be resol-
ved here, but there is another worry about too thick
an account of the Rule of Law. As Joseph Raz has

argued, ‘thick’ conceptions have a tendency to wash

away all distinction between the Rule of Law and

anything else we might want®.

» GOROBETS, Kostiantyn. The international Rule of Law and the
idea of normative authority. Hague Journal on the Rule of Law, v. 12,
p. 227-249, 2020.

% TAMANAHA, Brian Z. Oz the Rule of Law: history, politics, the-
ory. Cambridge: Cambridge University Press, 2004.

7 BINGHAM, Tom. The Rule of Law. Londres: Penguin Books,
2010.

# KRYGIER, Martin. Rule of Law (and Rechtsstaat). In: SILK-
ENAT, James R.; HICKEY JR., James E.; BARANBOIM, Peter
D. (ed.) The Legal Doctrines of the Rule of Law and the 1.egal State (Re-
chisstaat). Switzerland: Springer, 2014. p. 45-60.

# KRYGIER, Martin. Rule of Law (and Rechtsstaat). In: SILK-

It is often preferable to use such “thin” approaches
to make comparisons between countries, as it allows the
concept to be applied to heterogeneous contexts and
to non-democratic states™. It refers to a way of concei-
ving the term coherently with the various contexts in
which it is invoked, a coherence that although requires
the non-inclusion of political values, such as democracy
and the promotion of human rights, in its definition,
provides the means for the realization of these political
values. In the words of Chesterman:

To conceive of the Rule of Law in a manner cohe-
rent across the many contexts in which it is invoked
requires a formal, minimalist understanding that
does not seek to include substantive political out-
comes — democracy, promoting certain human ri-
ghts, redistributive justice or laissez-faire capitalism,
and so on — in its definition. These outcomes are
more properly sought in the political realm.7 Ne-
vertheless, examination of the functional manner in
which the Rule of Law is deployed in international
forums suggests important qualifications on how
the Rule of Law may be adapted as a meaningful
concept at the international level. In other words,
agreement on the meaning of Rule of Law requires
a formal conception of its content, but how that
content is applied to international law — where the
primary challenge is not the vertical relationship
of subjects to a sovereign, but the horizontal rela-
tionship of subjects to other subjects

requires a
functionalist understanding of its use.”

Other authors, however, allied to the substantial
perspective, assert the impossibility of associating the
term only with legal formality.

Among them, Philip Selznick suggests that the Rule
of Law has a more important connotation than just the
limitation of abuse of power based on legality, asser-
ting that it holds at its core the analysis of ethical or
moral issues™. Similarly, the renowned theorist Bobbio
clarifies that the Rule of Law in its strong sense is cha-

ENAT, James R.; HICKEY JR., James E.; BARANBOIM, Peter
D. (ed.) The Legal Doctrines of the Rule of Law and the 1.egal State (Re-
chisstaat). Switzerland: Springer, 2014. p. 53.

% SANTOS, Gilberto Anténio Duarte. O conceito de Rule of Law nas
relages internacionais: direitos humanos e restricdes a liberdade de
navegac¢io nos oceanos. 2015. Dissertacao (Mestrado em Relagoes
Internacionais) — Instituto de RelagGes Internacionais, Universidade
de Brasilia, Brasilia, 2015.

3 CHESTERMAN, Simon. An International Rule of Law? Ameri-
can Journal of Comparative Law, v. 56, n. 2, p. 3, 2008.

2 SELZNICK, Philip. Legal cultures and the Rule of Law. In:
KRYGIER, Martin; CZARNOTA, Adam. (ed.) The Rute of Law after
communism. Aldershot: Ashgate/Dartmouth, 1999. p. 21-38.
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racteristic of liberal doctrine™-*, demanding that the
constitutionalization of natural rights be considered an
inherent element of the term. In this view, the Rule of
Law would not only refer to the subordination of pu-
blic powers to norms, but also to the material subordi-
nation of norms to some inviolable fundamental rights.

Ronald Dworkin also presents a substantialist pers-
pective, understanding that individual rights necessarily
compose the concept of Rule of Law. For the theorist,
Law consists of mote than norms, it also harbors im-
manent moral and political principles, which are present
even when they are not previously recognized. Accor-
ding to Dworkin, the community has a set of coherent
and shared political and moral principles and the set
of norms represents the community’s effort to captu-
re moral rights. Due to this, material issues necessarily
are an inherent part of the Rule of Law, even if moral
and political principles are not transposed into positive

norms>.

It is important to note that among the different
substantial conceptions some are “thicker” than others,
depending on the values that are instilled in the notion
of Rule of Law. According to Tamanaha, in addition
to the criteria of legal formality inherent to all concep-
tions of Rule of Law, the thinner substantial versions
list the presence of individual rights in the concept, the
intermediate ones insert values such as dignity, demo-
cracy of justice®, while the thicker versions, in addition

% BOBBIO, Notbetto. Liberalisn and Democracy. Translation: Martin
Ryle and Kate Soper. London: Verso, 1990.

* For Bobbio, the concept in its strong sense is composed of all
constitutional mechanisms that prevent or hinder the arbitrary and
illegitimate exercise of power and prevent the abuse or illegal ex-
ercise of this power, such as: the control of the Executive by the
Legislative; the control of the Legislative by a jurisdictional court; a
relative autonomy of the local government in relation to the central
one; an independent judiciary; and the material submission of laws
to fundamental rights. On the other hand, for the theorist, the con-
cept is weak when referring only to the non-despotic State, that is,
governed by laws and not by men. In: BOBBIO, Norberto. Liberal-
ism and Democracy. Translation: Martin Ryle and Kate Soper. London:
Verso, 1990.

» DWORKIN, Ronald. A matter of principle. Harvard University
Press: Cambridge, 1985.

* This intermediate version, is the notion primarily adopted by
Western societies. For Tamanaha, however, it is forgotten that the
basis of the Rule of Law does not include, as an intrinsic require-
ment, democracy or individual rights, which for the theorist are only
instilled in the concept because normally the three elements (legal
formality, democracy and individual rights) come and work together
in Western liberal democracies. In: TAMANAHA, Brian Z. On the
Rule of Law: history, politics, theory. Cambridge: Cambridge Univer-

to individual rights and mentioned values, add to the list
elements such as equity and social well-being”. Anyway,
despite the different views, what is perceived is that all
substantial theories of the Rule of Law are broader than
the formal perspectives, referring to the presence in the
concept of set of ideals aimed at promoting values™.

In general, in addition to the demand of the exis-
tence of norms that have the characteristics clarified by
Fuller, substantial perspectives normally convey the ne-
cessity of such norms being promulgated by a democra-
tic legislature, of the existence of independent courts,
capable of ensuring that such norms are enforced, of
the possibility of holding governments accountable, in
order to prevent abuse or oppression, and of a focus
on the protection and promotion of human rights and
dignity®.

Gorobets warns that, in this perspective, the Rule
of Law appears as an element of a theory of justice,
not referring to a virtue of a legal system, but to “The”
virtue of the system, the political and moral ideal that
encompasses principles and values that form an image
of a better society”. The concept in this view includes
values such as dignity, democracy, equality, justice, free-
dom, etc. As Dworkin points out, the Rule of Law, in
this conception, “|...] is the ideal of rule by an accurate
public conception of individual rights. It does not dis-
tinguish [...] between the Rule of Law and substantive
justice; on the contrary it requires, as part of the ideal

of law, that the rules [..
2941

.] capture and enforce moral
rights

Although the concept is not fully endorsed by the
international community®, this is the view adopted by

sity Press, 2004.

7 TAMANAHA, Brian Z. On the Rule of Law: history, politics, the-
ory. Cambridge: Cambridge University Press, 2004.

¥ CHESTERMAN, Simon. An International Rule of Law? Ameri-
can Jonrnal of Comparative Law, v. 56, n. 2, p. 1-39, 2008.

¥ ETHERTON, Terence. The universality of the Rule of Law as
an international standard. Israe/ Law Review, v. 53, n. 3, p. 469-483,
2018.

# GOROBETS, Kostiantyn. The international Rule of Law and the
idea of normative authority. Hague Journal on the Rule of Law, v. 12,
p. 227-249, 2020.

' DWORKIN, Ronald. A matter of principle. Harvard University
Press: Cambridge, 1985. p.11-12.

2 According to Arajirvi (2018), the lack of full endorsement of
the concept is due precisely to the fact that some States do not fully
agree with the elements used to clarify the concept, since the express
reference to the protection of human rights and the institution of a
diversity of elements for its implementation implies the adoption of
a concept permeated by moralistic conceptions about good govern-
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the UN, according to the definition of Rule of Law pre-
sented in 2004 by the then UN Secretary General, who,
based on the Brabini Report (1993), defined in the report
The Rule of Law and transitional justice in conflict and post-
-conflict societies the concept as:
[...] a principle of governance in which all persons,
institutions and entities, public and private, inclu-
ding the State itself, are accountable to laws that
are publically promulgated, equally enforced and
independently adjudicated, and which are consis-
tent with international human rights norms and
standards. It requires, as well, measures to ensure
adherence to the principles of supremacy of law,
equality before the law, accountability to the law,
fairness in the application of the law, separation
of powers, participation in decision-making, legal
certainty, avoidance of arbitrariness and procedural
and legal transparency™®.

The UN, through this report, introduces the main
bases for the substantive delimitation of the Rule of
Law, namely, the consistency of norms with internatio-
nal human rights standards. This consistency is seen by
the Organization and by substantial theorists, such as

Bingham*, Etherton® and Krygier*

, as an inseparable
element of the concept, which should guarantee, for
the authors, equal application and protection of indivi-
dual, social, political and economic rights. Likewise, this
is generally the view adopted by human rights activists,
as the concept provides rhetorical support for particular

political agendas®’.

The substantial perspective, therefore, refers to a
concept related to an ideal condition to be pursued,
there being a utopian character in such a definition®. In

ance. In: ARAJARVI, Noora. The Rule of Law in the 2030 Agenda.
The Hague Journal on the Rule of Law, Berlin, v. 10, n. 1, p. 187-217,
2018.

% UNITED NATIONS [UN]. Security Council. Repport n.
S/2004/616. The Rule of Law and transitional justice in conflict and post-
conflict societies: report of the Secretary General. UN Security Council,
2004, paragraph 6.

# BINGHAM, Tom. The Rule of Law. Londres: Penguin Books,
2010.

# ETHERTON, Terence. The universality of the Rule of Law as
an international standard. Israe/ Law Review, v. 53, n. 3, p. 469-483,
2018.

¥ KRYGIER, Martin. Rule of Law (and Rechtsstaat). In: SILK-
ENAT, James R.; HICKEY JR., James E.; BARANBOIM, Peter
D. (ed.) The Legal Doctrines of the Rule of Law and the 1.egal State (Re-
chisstaat). Switzerland: Springer, 2014. p. 45-60.

7 PEERENBOOM, Randall. Human Rights and Rule of Law:
what’s the relationship? Georgetown International 1.aw Review, v. 36, p.
809-945, 2005.

# PALOMBELLA, Gianluigi. The Rule of Law as an institutional
ideal. In: MORLINO, Leonardo; PALOMBELLA, Gianluigi (ed.).

this view, the Rule of Law is “an ideal situation in which
international law generates predictability and order, res-
triction on arbitrary power and equality between actors
in the international system respecting human rights”*->"

(free translation).

There are criticisms to this perspective, derived in
particular from the defense of the idea that the inclu-
sion of substantial values in the concept may imply the
defense of a specific social philosophy, which disregar-
ds the different ways of conceiving the law”".

The criticisms of Koskenniemi stand out, as he su-
ggests that the substantial conception and its application
to the international scene implies in a certain way a type
of Western culture domination over other cultures™. Si-
milarly, Raz asserts that the association of the Rule of
Law with substantial values or with the rule of good
law in reality is an attempt to diffuse a complete social
philosophy, which, in his view, removes the usefulness
of the concept. Considering this, the author concludes
that in reality the Rule of Law, that “[...] is just one of
the virtues by which a legal system may be judged and
by which it is to be judged”, should be seen as “[...] a
political ideal which a legal system may lack or possess

to a greater ot lesser degree”™.

Although there are claims within the United Nations
that it is necessary to give a substantial concept to the
Rule of Law, to date no agreement has been reached,
due to objections arising from some States. There is
only an agreement on the basic elements already pre-
-agreed upon by the States regarding the concept of
the Rule of Law, namely, the authority of law, equality
before the law, accountability and non-discrimination

Raule of Law and democracy: inquiries into internal and external issues.
Leiden: Brill, 2010. p. 3-37.

¥ SANTOS, Gilberto Antdnio Duarte. O conceito de Rule of Law nas
relages internacionais: direitos humanos e restricdes a liberdade de
navegac¢io nos oceanos. 2015. Dissertacao (Mestrado em Relagoes
Internacionais) — Instituto de RelagGes Internacionais, Universidade
de Brasilia, Brasilia, 2015.

0 In the original: “/...] uma situagio ideal em que o direito internacional
gera previsibilidade e ordem, restrigio ao poder arbitrario e isonomia entre os
atores no sistema internacional respeitando os direitos humanos”.

>t RAZ, Joseph. The authority of law: essays on law and morality. 2.
ed. Oxford: Oxford University Press, 2009.

2 KOSKENNIEMI, Martti. From apology to ntopia: the structure
of international legal argument. Cambridge: Cambridge University
Press, 2005.

% RAZ, Joseph. The Rule of Law and its Virtue. In: RAZ, Joseph.
The authority of Law: essays on Law and morality. Oxford: Clarendon
Press, 1979. p. 211.
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(as provided for in the 2072 Declaration of the High-Level
Meeting of the General Assembly on the Rule of Law at the
national and international levels), there being, on the other
hand, no consensus on the inclusion of human rights
in the concept.

Given this and the criticisms to the substantial
conceptions, many researchers, such as Chesterman™,
praise that a definition that is applicable and acceptable
between political and cultural systems is necessarily a
formal one, which list as essential elements to the con-
cept only the existence of a government of laws™ (whi-
ch have the basic characteristics suggested by Fuller),
the supremacy of law (which relates to the requirement
that laws are also applied to state authorities and to state
bodies such as the judiciary, which must be indepen-
dent and transparent for the application of such laws
in specific cases) and equality before the law (ie, equal
protection without discrimination).

The political neutrality of formal notions makes
them more acceptable in the international community™,
avoiding debates about the superiority of political theo-
ries of justice, particular conceptions of economy, po-
litical orders and human rights. It avoids accusations of
ethnocentrism and imperialism, which, as stated by Pee-
renboom, is necessary in the current scenario of plu-
ralism and fragmentation of law, culture and society”’.

Although it is understood that it is not possible to
simply transfer a definition built in the domestic level to
the international sphere, there being no way of trying
to frame all the elements of a particular conception of
the Rule of Law to the external plane (as will be discus-
sed below), it is conveyed that in the event of such a
transposition, only a formal perspective would have the
power to be accepted by the international community.

* CHESTERMAN, Simon. An International Rule of Law? Aweri-
can Journal of Comparative Law, v. 56, n. 2, p. 1-39, 2008.

» Chesterman expresses that the government of laws at the inter-
national level requires non-arbitrary exercise of power, a fact that is
achieved both through the foundational concept of pacta sunt serv-
anda and through the establishment of an international protection
of human rights, of regimes for the regulation of international trade
and of institutions that guarantee international security. In: CHES-
TERMAN, Simon. An International Rule of Law? Awerican Journal
of Comparative Law, v. 56, n. 2, p. 1-39, 2008.

% BEAULAC, Stéphane. The Rule of Law in International Law to-
day. In: PALOMBELLA, Gianluigi; WALKER, Neil. (ed.). Relocating
the Rute of Law. Oxford: Hart Publishing, 2007. p. 197-223.

> PEERENBOOM, Randall. Human Rights and Rule of Law:
what’s the relationship? Georgetown International 1.aw Review, v. 36, p.
809-945, 2005.

Thus, in reference to the Rule of Law in the internatio-
nal sphere, it would be necessary to understand the term
according to the definition of Dicey, which is widely
accepted, that is, in the case of the existence of nor-
ms that have the characteristics pointed out by Fuller,
which are recognized as supreme and applied equally
to all States (aspect strictly related to the limitation of
the abuse of power), and in the case of the existence of
legal protection through judicial courts.

Now, despite being praiseworthy objectives, the in-
clusion of elements such as democracy and human ri-
ghts in the basic concept of the Rule of Law would hin-
der the possibility of its use in the international sphere.
Although human rights permeate international treaties,
and there are no norms contrary to human rights in the
international sphere, this objective does not integrate
the concept of the Rule of Law, and does not constitu-
te a requirement for the affirmation of a Rule of Law
at the international level. Furthermore, the demand for
democracy is also an issue that is criticized, considering
the wide range of States that do not adopt strictly de-
mocratic government regimes and that, nevertheless,
are part of the international community.

In any case, what has to be understood is that the
description of the Rule of Law with the use of one
concept or another (whether using formal or substan-
tial perspectives) actually results from the contempla-
tion of the term as a political doctrine and a way to le-
gally protect citizens against abuses of the government.
It refers to the existence of a government of laws, in
which the supremacy of the law is a necessary issue, in
the sense of limiting not only the conduct of subjects
of rights, but also of authorities and rulers responsible
for its creation and application. Gorobets ponders that
the only difference is that ‘thin’ versions do so “[...]
through establishing safeguards as to how laws should
be given a proper functionality, and the ‘thick’ theories
through ensuring that laws substantively reflect the va-

2758

lues and principles underlying individual rights

As Tamanaha argues, despite the elusive concept,
there are three common themes surrounding the Rule
of Law, namely, the limitation of the power of the so-
vereign government by law; the existence of formal le-
gality; and the supremacy of the law, by advocating a

* GOROBETS, Kostiantyn. The international Rule of Law and the
idea of normative authority. Hague Journal on the Rule of Law, v. 12,
2020. p. 231.
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government of laws and not of men®. These are the
elements that must be considered in order to unders-
tand the concept and its use as a requirement for gover-
nmental legitimacy and as a concept to be promoted in
the international sphere.

Specifically with regard to the use of the concept
in the international sphere, it is important to emphasi-
ze that theoretical constructions in general seek to link
to the concept of the Rule of Law in the international
arena to one of the substantial or formal perspectives,
seeking to identify in the international sphere the pre-
sence of elements of the domestic Rule of Law®. It
is for this reason that issues relating to the inclusion
of formal or material elements in the definition of the
Rule of Law to date permeate the doctrine on the sub-
jectin the existing debates between internationalists and
legal scholars.

Beaulac®, for example, promotes an entire reflection
on the subject and concludes for the need to externa-
lize the concept to the international sphere. Adopting
Dicey’s formal conception, the author, despite identi-
fying the existence of differences between the concepts
of the Rule of Law at the domestic and international le-
vels, these differences relating to the sources of law, the
subjects and the possibility of imposition and coercion
(considering that there is no formal authority that crea-
tes law in the international sphere, that the States, not
individuals, are the main actors and subjects and that
there are no mechanisms of coercion, such as a police
force, in the international sphere), concludes that “|...]
the formal core values of the Rule of Law are indeed
reflected, to a large extent, in the essential features of
the international legal system”.

However, some caution must be taken in promoting
an uncritical transposition of definitions built in the
domestic arena to the international sphere. There are

¥ TAMANAHA, Btian Z. On the Rule of Law: history, politics, the-
ory. Cambridge: Cambridge University Press, 2004.

“ BEAULAC, Stéphane. The Rule of Law in International Law
today. In: PALOMBELLA, Gianluigi; WALKER, Neil. (ed.). Relo-
cating the Rule of Law. Oxford: Hart Publishing, 2007. p. 197-223;
MCCORQUODALE, Robert. Defining the international Rule of
Law: defying gravity? International Comparative Law Quarterly, v. 65, p.
277-304, 2016; NARDIN, Terry. Theorizing the international Rule
of Law. Review of International Studies, v. 34, p. 385-401, 2008; PAVEL,
Carmen. The international Rule of Law. Critical Review of International
Social and Political Philosophy, v. 22, p. 1-20, 2019.

¢ BEAULAC, Stéphane. The Rule of Law in International Law to-
day. In: PALOMBELLA, Gianluigi; WALKER, Neil. (ed.). Relocating
the Rule of Law. Oxford: Hart Publishing, 2007. p. 220.

a number of particularities in the international sphere
that differentiate it from the domestic sphere, so that
the consideration of some elements that characterize
the Rule of Law at the domestic level to define the con-
cept in the international sphere fails to consider its own
characteristics.

As explained by Nasser and Ghirardi, the “standards
and certainties of domestic law are too dissimilar from

those of public international law”*

, mainly due to the
fact that the latter one, even when seen as primarily a
structured system of norms, has no central authority
charged with the creation of law and its application.
Unlike the internal order, organized hierarchically and
vertically, the international legal order is organized ho-
rizontally and in a decentralized way, being built for the
coordination of State relations. States assume volunta-
ry commitments, there beings no central authority that
can coercively enforce the law. On the contrary, at the
domestic level, norms are hierarchically imposed, and
compulsory compliance may be demanded, even in the
face of the existence of internal officials and institu-
tions capable of compelling individuals to observe legal

norms.

Furthermore, as envisaged by Barbosa and Mos-
chen®, because law in the international sphere “can
only be justified on the basis of a pluralist theory, its
criteria for verifying validity, effectiveness and legitima-
cy cannot be based on the measurement criteria of na-
tional legal systems”®. It is on this basis that it is stated
that efforts to prove that international law is similar to
domestic positive law and to assess the presence of ele-
ments of the domestic Rule of Law in the international
level are misguided. They refer to attempts to instill a
positivist perspective to international law, ignoring that
it, given its particularities, is mandatory and demands
compliance for other reasons, although there is no pos-
sibility of coercing States to compliance.

02 NASSER, Salem Hikmat; GHIRARDI, José Garcez. Around the
pyramid: Political-theoretical challenges to law in the age of global
governance. Revista de Direito Internacional, Brasilia, v. 15, n. 1, p. 66,
2018.

% BARBOSA, Luiza Nogueira; MOSCHEN, Valesca Raizer Borg-
es. O direito transnacional (“global law”) e a crise de paradigma do
estado-centrismo: é possivel conceber uma ordem juridica transna-
cional? Revista de Direito Internacional, Brasilia, v. 13, n. 3, p. 154, 2016.
# In the original: “[...] somente ser passivel de ser justificada a partir
de uma teoria pluralista, seus critérios de averiguacio de validade,
eficacia e legitimidade ndo podem estar fundamentados com base
nos critérios de aferi¢io dos sistemas juridicos nacionais”.
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In the same sense are the considerations of Ches-
terman, Crawford, Gorobets and Hurd, who consider it
impossible to strictly identify, in the international sphe-
re, elements that characterize the Rule of Law at the
level domestic.

Chesterman warns that the transposition of the
term to the international sphere fails to consider the
structural differences between international and domes-
tic law, especially the horizontal organization of sove-
reign entities, as opposed to the vertical hierarchy of
subjects under a sovereign, and the historical and poli-
tical context within which the concept of Rule of Law
is developed®. In the same sense, Crawford recalls that
the application of basic domestic values of the Rule of
Law to the international sphere is conditioned to an un-
derstanding of their differences, such as the fact that
there is no legislative system and the fact that decisions
are taken by consensus in the latter sphere®.

As Gorobets teaches, the “thin” and “thick” theo-
ries of the concept are actually the product of domestic
experience and legal practices. For him, scholars forget
that domestic and international versions of the Rule of
Law were shaped in response to different challenges.
The relevance of the term in the domestic scenatio
was the product of ““|...] civil wars, revolutions, bills
of rights, and oppositions to the powers of kings, prin-
ces, and nobles”, while in the international space it is a
product of the need to take measures destined to “[...]
preventing and reducing suffering in wars, guaranteeing
the autonomy of states, securing their coexistence and
cooperation, achieving solidarity and furthering com-
mon goals, but also of fighting for sovereign equality
and liberation”. In addition, they forget that the appli-
cation of the term differs in each state, arising from
particular historical and constitutional developments, as
well as the dominant culture in each State®.

In the same sense, Watts exposes that:

[...] for at least two reasons these national notions of
the Rule of Law cannot be directly transposed to the
international level. First, the purposes which the Rule
of Law serves at the national level — usually invol-
ving the protection of the rights of the individual as

% CHESTERMAN, Simon. An International Rule of Law? Aweri-
can Journal of Comparative Law, v. 56, n. 2, p. 1-39, 2008.

% CRAWFORD, Jeremy. International law and the Rule of Law.
Adel Law Review, v. 24, p. 3-12, 2003.

¢ GOROBETS, Kostiantyn. The international Rule of Law and the
idea of normative authority. Hague Journal on the Rule of Law, v. 12,
p. 233, 2020.

against an otherwise all-powerful governing authori-
ty — are quite different from those which it might be
called upon to serve internationally; and second, the
morte specific requirements of the Rule of Law often
reflect a State’s particular historical and constitutional
evolution, and differ from State to State. The interna-
tional Rule of Law cannot be identified with any one
national meaning of the concept®.

Therefore, the structure and history that led to the
defense of the term at the international level differ signi-
ficantly, removing the possibility of justifying the trans-
position of the term to the international level. Further-
more, as Chesterman® and Hurd” claim, international
law in principle is not capable of satisfying some criteria
used to define the term in the domestic sphere”, a fact
that ends up generating the perception by the majority
of researchers that there is no international concept of
the Rule of Law or, at least, that the concept is deficient
at the international level, being just an aspiration.

Given these considerations, what is the international
conception of the Rule of Law? Is it really possible to
speak of the Rule of Law in the international sphere,
considering the impossibility of transposing the term in
its domestic sense to the global level? If so, what are its
constituent elements and how can it be promoted? These
are the issues that will be discussed in the following topic.

3 Requirements of the Rule of Law:
the obligation/authority of law and
the constant practices of legality

The main objective of the Rule of Law is to limit
arbitrariness in the execution of power, a concern that

% WATTS, Arthur. The international Rule of Law. German Yearbook
of International Iaw, v. 36, p. 16, 1993.

“ CHESTERMAN, Simon. An International Rule of Law? Ameri-
can Journal of Comparative Law, v. 56, n. 2, p. 1-39, 2008.

" HURD, Ian. The international Rule of Law and the domestic
analogy. Global Constitutionalism, v. 4, n. 3, p. 365-395, 2015.

' As Tamanaha (2004) points out, law at the global level has unique
characteristics that limit the simple analogy to the domestic defini-
tion of rule of law. This is because the international system regulates
relations between States, there is no formal Legislative or Executive
Power, the legal regimes applicable to a certain sovereign State are
usually only those that the State chooses to accept as applicable,
courts operate based on consensus, and there is no institutionalized
apparatus capable of coercively imposing sanctions. Under these
conditions, the notion of the rule of law at the international level
is elusive, depending on other criteria for its characterization. In:
TAMANAHA, Brian Z. On the Rule of Law: history, politics, theory.
Cambridge: Cambridge University Press, 2004.
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is valid both in international law and in domestic legal
systems. In this sense, Sundfeld’® explains that, in ge-
neral terms, the Rule of Law “is what is subordinated
to the Law, that is, subject to legal norms regulating its

action”” (

free translation), in contrast to the Police Sta-
te, where only individuals were subject to the law and

power was exercised without legal limitations.

The nature of such concern with the necessity of
limiting arbitrariness varies across different societies,
cultures and policies, but the fact is that the need to
limit State authorities” power has always been constant
among societies. According to Tamanaha, one of the
great contributions of the Rule of Law is precisely to
provide an answer to this need™.

The internationalization of the concept of Rule of
Law, in this sense, has significance, considering that it
reaffirms the possibility of international law serving as
an important element to contain abuse of power and
arbitrariness. Its applicability in the international sphere
is supported by a variety of international organizations
that attempt to conceive it as an ideology for internatio-
nal law, however, even so, the role of the Rule of Law
is assumed, and the real meaning of the concept in the
international sphere, the practical differences between
the application of the term domestically and globally
and the reasons for its promotion remain unclear”.

Despite the constant reference to the Rule of Law
at the international level in statements by the General
Assembly, the Secretary General and the UN Security
Council, these statements, in fact, only concern how the
Rule of Law must operate in national systems, repeating
the concept used to define the term in some domestic
systems. At no point there is an attempt to explain whi-
ch elements of the term are applicable to the internatio-
nal sphere, how it can be conceptualized, how it differs
from the Rule of Law in the domestic sphere and how
it can be promoted.

2. SUNDFELD, Carlos Ari. Fundamentos de Direito Piiblico. 5. ed. Sio
Paulo: Malheiros, 2012. p. 37.

7 In the otiginal: “/...] é o que se subordina ao Direito, vale dizer, que se
sujeita a normas juridicas reguladoras de sua agio”.

" TAMANAHA, Btian Z. On the Rule of Law: history, politics, the-
ory. Cambridge: Cambridge University Press, 2004.

» GOROBETS, Kostiantyn. The international Rule of Law and the
idea of normative authority. Hague Journal on the Rule of Law, v. 12,
p. 227-249, 2020.

¢ MCCORQUODALE, Robert. Defining the international Rule of
Law: defying gravity? International Comparative Law Quarterly, v. 65, p.
277-304, 2016.

Given these considerations and based on the pers-
pective that the Rule of Law is applicable to interna-
tional relations, even if in different ways than the Rule
of Law at the domestic level, it is understood that the
affirmation of the existence of an international con-
ception of the Rule of Law does not depend on the
merely formal analysis of the law. Nor does it depend
on analyzing the presence of substantial elements. It is
considered that this statement, in reality, depends on
the evaluation of the presence of a specific element,
namely, the perception of the obligation or authority of
international law.

In this line of interpretation, researchers such as
Brunnée and Toope”” and Gorobets™, sought to de-
monstrate in what sense it is possible to speak of the
Rule of Law without this transposition of the term
from the domestic to the external sphere. Although
they start from different theoretical basis, Brunnée and
Toope presenting a constructivist analysis of law and
Gorobets presenting an intermediate analysis between
constructivism and Matias Kumm’s” positivism, they
commonly emphasize that only in scenarios where the
existence of a basic element is identified, that is, the
authority (for Gorobets) or obligatory nature (for Brun-
née and Toope) of international law, it is possible to
affirm the existence of Rule of Law in the international
sphere. In this context of discussions, an urgent mea-
sure for the promotion of the Rule of Law at the inter-
national level would be to increase the recognition of
international law’s obligatory nature or authority.

Although the obligation or authority of law, called
legitimacy by Thomas Franck™, is also a relevant aspect

7 BRUNNEE, Jutta; TOOPE, Stephen. Legitimacy and legality in in-
ternational law: an interactional account. Cambridge: Cambridge Uni-
versity Press, 2010.

® GOROBETS, Kostiantyn. The international Rule of Law and the
idea of normative authority. Hague Journal on the Rule of Law, v. 12,
p. 227-249, 2020.

7 Kumm also refers to the authority of law as an essential element
for affirming the existence of a legitimate international Rule of Law.
His analysis, although important, is of a positivist nature, the scholar
arguing that the relationship between authority and law arises solely
from the legitimacy of the law, gained from the mere existence of
four principles: international legality; subsidiarity; adequate partici-
pation and accountability; and achieving results that do not violate
fundamental rights and are reasonable. In: KUMM, Mattias. Interna-
tional law in national courts: the international Rule of Law and the
limits of the internationalist model. 7rginia Journal of International
Law, v. 44, p. 22, 2003.

% FRANCK, Thomas M. The Power of Legitimacy among Nations. New
York: Oxford University Press, 1990.
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for the Rule of Law in the domestic sphere, the factors
that are essential for its perception in the international
sphere are distinct from the factors that promote it in-
ternally.

As already mentioned, the distinctive featutres of in-
ternational law, characterized by its horizontality, decen-
tralization, voluntariness and the absence of a central
authority that can enforce the law, does not remove the
obligation to comply with international standards, but
only implies the need to consider that this obligation is
derived from other elements, different from those that
impose it internally.

In the domestic sphere, Gorobets teaches that such
authority results from the presence of elements of the
Rule of Law (whatever the concept adopted) and the
existence of a “mediation of authority”, that is, the
existence of officers who are functionally and institu-
tionally differentiated from the subjects of rights and
are responsible for the creation, interpretation and ap-
plication of the law. That is, the authority of domestic
law stems from the existence of valid laws applicable
to all, the existence of institutions and officials that
can apply the law and the acceptance, by the people, of
the legitimacy that authorities and officials have for the
exercise of the abovementioned functions®.

On the other hand, in the international sphere, be-
cause there is no such mediation, due to the horizontal
nature of the creation and modification of international
law, authority would not derive from institutions and
officials, an aspect that, even so, would not imply the
perception that there is no Rule of Law at the interna-
tional level®.

In addition to the perspective of Gorobets, Brunnée
and Toope clucidate that in order to make possible this
affirmation of the obligatory nature of international
law and the effective affirmation of the existence of a
Rule of Law in the international sphere, it is not neces-
sary to consolidate this “mediation of authority”, but to
create conditions so that international law is perceived
by the subjects to which it is directed as endowed with
authority and, therefore, as mandatory™®.

81 GOROBETS, Kostiantyn. The international Rule of Law and the
idea of normative authority. Hague Journal on the Rule of Law, v. 12,
p. 227-249, 2020.

% GOROBETS, Kostiantyn. The international Rule of Law and the
idea of normative authority. Hague Journal on the Rule of Law, v. 12,
p. 227-249, 2020.

% BRUNNEE, Jutta; TOOPE, Stephen. Legitimacy and legality in in-

To this extent, it is required that the law be endowed
with a quality that is different from the other (non-legal)
rules of conduct, which generate consequences on the
behavior, conduct and practices of State authorities.
Only in this case would it be possible to speak of an
international conception of the Rule of Law. With this
in mind, what would be the factors that could genera-
te this perception, considering that there is no interna-
tional “mediation of authority”? How is it possible to
elevate this perception and, thus, progressively create
conditions for the effective consolidation of the Rule
of Law in the international sphere?

To answer such questions, the research constructed
by Gorobets is significant. At first, the researcher rea-
ffirms the essentiality of an international conception
of the Rule of Law and the search for its promotion,
arguing that its significance stems from the fact that it
provides a normative framework to be used to justify
or question social practices. Given this, the academic
asserts that the Rule of Law at the international level
refers to a meta-normative ideal that reflects the merits
of alegal order, in the sense that it allows its subjects to
guide their actions and adapt their behavior according
to predefined parameters®. Such construction enables
the understanding of the value that the Rule of Law has
to direct the actions of the individuals and States it is
addressed to.

The scholar emphasizes that this merit, however,
derives not only from formal elements of internatio-
nal law, but also from the authority of law®, which in
his perspective derives from an intrinsic quality of the
norms* combined with the perpetuation of repeated

ternational law: an interactional account. Cambridge: Cambridge Uni-
versity Press, 2010.

¥ GOROBETS, Kostiantyn. The international Rule of Law and the
idea of normative authority. Hague Journal on the Rule of Law, v. 12,
p. 227-249, 2020.

% Authority, teaches Gorobets, refers to a special relationship that
is established between the law and its addressees. A significant is-
sue is that it affects the practical reasoning of its subjects, in the
sense of highlighting the subjects’ obligation to observe the rules.
In: GOROBETS, Kostiantyn. The international Rule of Law and
the idea of normative authority. Hague Journal on the Rule of Law, v.
12, p. 227-249, 2020.

% Regarding this intrinsic quality, Gorobets explains that it is de-
rived both from the fact that States limit themselves through in-
ternational law, authority being recognized through their own sub-
jection to a set of standards of conduct that represent a balance
of reasons that are applied to them. In: GOROBETS, Kostiantyn.
The international Rule of Law and the idea of normative authority.
Hague Journal on the Rule of Law, v. 12, p. 227-249, 2020.
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practices that meet conditions of legality, not deriving,
therefore, from an institutional structure external to the
law (as opposed, therefore, to the authority that exists
in domestic orders).” Therefore, the Rule of Law at the
international level, for the author, would come from this
quality and from repeated practices, as it provides sub-
jects with protected reasons that legitimize actions in
the search for ensuring compliance and avoiding abuses.

Gorobets asserts that the Rule of Law is what ena-
bles the perception that the reasons offered by law are
protected reasons, the concept in this sense constituting
an element that lies between the mere affirmation of
the normative authority of law and the effective asser-
tion of such authority by the subjects of law™. Thus, the
progressive construction of this perception of autho-
rity, through repeated legal practices, would allow the
affirmation of the existence of an international concep-
tion of the Rule of Law. In the same sense, Nasser and
Ghirardi assert that Law in the international order is, in
effect, the result of negotiations and accumulated prac-
tice, combined with the conviction that such practice is
legally binding®.

Such construction resonates with the ideas presen-
ted by Fuller in his legal theory™, especially in light of
such scholat’s finding that the law, based on criteria of
legality, allows men to organize their lives and their re-
lationships with one another (giving them protected
reasons) and to limit the potential abuse of authority,
just as practical rationing with norms enables the buil-
ding of fidelity to the norms of the legal system. In the
same sense, Gorobets teaches that the Rule of Law is
important for guiding actions, as it gives agents reasons
for action”'.

¥ Gorobets points out that authority in the domestic sphere is dis-
tinct, not arising only from an intrinsic quality of norms, but from
the acceptance of the authority of officials who create, interpret and
apply the law. Delegation of authority at the domestic level assumes
that the end result of institutional deliberations must be accepted.
In: GOROBETS, Kostiantyn. The international Rule of Law and
the idea of normative authority. Hague Journal on the Rule of Law, v.
12, p. 227-249, 2020.

¥ GOROBETS, Kostiantyn. The international Rule of Law and the
idea of normative authority. Hague Journal on the Rule of Law, v. 12,
p. 227-249, 2020.

¥ NASSER, Salem Hikmat; GHIRARDI, José Garcez. Around the
pyramid: Political-theoretical challenges to law in the age of global
governance. Revista de Direito Internacional, Brasilia, v. 15, n. 1, p. 61-
69, 2018.

% FULLER, Lon. The morality of law. New Haven: Yale University
Press, 1969.

' GOROBETS, Kostiantyn. The international Rule of Law and the

It is understood that in any legal system (whether
domestic or international) the existence of formal ele-
ments characteristic of the Rule of Law (legality, supre-
macy of law, equality before the law and application of
law by courts, according to Dicey) induces the percep-
tion of authority or obligation. The norms, being for-
mally consolidated, attract their own adherence, as they
appear to be legitimate in the eyes of those to whom
they are addressed. This is because the identification
of the law as arising from transparent, clear and pre-fi-
xed processes, as originated from authorities that hold
power to create the law, as being non-discriminatory
and as being possibly imposed on violators, in principle,
consolidates the idea that it must be obeyed.

However, especially in the international system, pre-
cisely because of its coercive deficiency, it is required, in
addition to aspects of formality, the continuous cons-
truction of an international social system in which nor-
ms are seen as appropriate and mandatory, a construc-
tion that only occurs through repeated practices based
on international law. The form of law alone is not enou-
gh to generate changes in behavior. Such perception is
due to the consideration that the social system has an
eminent impact on State and other international actors’
conduct and, consequently, on the degree of complian-
ce with international norms and on the perception of
the authority of the law.

This position is also in line with the teachings of
Konrad Hesse. The renowned scholar, despite making
analyzes that are restricted to the domestic constitutio-
nal legal order, secking to delimit the factors that give
normative force to the Constitution, makes important
contributions to the understanding of the elements that
give force to law as a whole, including international law.
In seeking to outline how power is not an unrestricted
element, being limited by law, and how norms cannot be
simply disregarded, the theorist essentially explains that
the normative force of legal commandments depends,
in reality, on the content of the commandment and,
specifically, of legal praxis, that is, of constant practices
and concrete action. In this view, the meaning of legal
order in reality can only be appreciated if such order
and reality are considered in their dialogical relationship,

idea of normative authority. Hague Journal on the Rule of Law, v. 12,
p. 227-249, 2020.
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in their inseparable context and their reciprocal condi-
tioning”.

In this sense, the idea of the need to strengthen exis-
ting coercive mechanisms in the international system
for the consolidation of the Rule of Law at the interna-
tional level is refuted. As such, legality, equality before
the law, the supremacy of law and the presence of a
coercive apparatus in the international sphere are im-
portant (and essential, indeed), but the presence of such
elements is of no use if interactions between agents and
structures are not possible and there is no effective arti-
culation with the international system through constant
practices of legality. Such practices are the ones that
constantly build and rebuild the Rule of Law at the in-
ternational level.

In alignment with this view, Teixeira and Koche ex-
plain that the traditional conceptions, marked by the
figure of the State, by power, by normativity and by
structural criteria do not explain the judicial phenome-
non in global terms, which is more complex and brand,
demanding, for the perception of its authority, that dy-
namic interactions and practices in the global arena be
constantly conduced”.

This is also the understanding of Brunnée and Too-
pe, who, using the considerations of Fuller”, build an
“Interactional theory of law” (consisting of a “theory
of legal obligation”), to demonstrate how the Rule of
Law is constantly shaped through “practices of legali-
ty” and, at the same time, how the formal legality of
law and the other elements of the Rule of Law shape
interactions between agents and structures, creating the
perception of the mandatory nature of international
norms”. This idea is allied with Fullet’s conception that

%2 HESSE, Konrad. A forca normativa da Constituicio. Tradugio: Gil-
mar Ferreira Mendes. Porto Alegre: Sergio Antonio Fabris, 1991.

% TEIXEIRA, Anderson Vichinkeski; KOCHE, Rafael. Um direito
sem estado? Direitos humanos e a formagao de um novo quadro
normativo global. Revista de Direito Internacional, Brasilia, v. 10, n. 2,
p. 86-100, 2013.

% A difference with regard to Fuller’s doctrine is that Brunnée and
Toope focus their analysis on the international system and, in addi-
tion, seek to draw a difference between legal norms and other forms
of social normativity, a difference that was never Fuller’s focus.
For the professors, some distinction between legal obligations and
broader social norms is crucial to sustaining the rule of law tradition
that characterizes the international system.

% BRUNNEE, Jutta; TOOPE, Stephen. Interactional legal theo-
ry, the international Rule of Law and global constitutionalism. In:
LANG, A.,; WIENER, A. (ed.). Handbook on global constitutionalism.
Cheltenham: Edward Elgar Publishing, 2017. p. 170-182.

law does not refer to a finished project, but to a cons-
tant challenge, which is formed and maintained through
continuous social practices, so that, for its existence and
consolidation it depends on the effective interaction

and cooperation between agents and structures”-”".

For Brunnée and Toope, what distinguishes law
from other types of social ordinances is the adheren-
ce to specific legality requirements, associated with the
Rule of Law. Such adherence, for the researchers, is not
achieved by power or force (which in their view does
not explain the sense of obligation that must exist in
international law), or simply due to the existence of
formal elements of law, but in view of the existence
of a sense of obligation (which constitutes the additio-
nal value of law) that only arises when States and other
actors perceive the process of creating the law as legiti-
mate and they interact with international norms, throu-
gh constant practices of legality®™. In this view, it is the
continuous interactions between different actors and
international structures that promote and enable the
affirmation of the existence of an international con-
cept of the Rule of Law, considering that they create a
social environment in which the obligation of respect
for international standards”.

In the discussion about Rule of Law in the intet-
national sphere, what is noted is that scholars of law
and international relations see the obligation as a mere
legal consequence of formal validity or state consent'”,

while others, in the opposite perspective, do not inqui-

% FULLER, Lon. The morality of law. New Haven: Yale University
Press, 1969.

7 Fuller, despite referring eminently to the domestic legal system
when elaborating his legal theory, believed in the mutuality between
agents and structures, arguing that the understanding of law requires
that attention be paid to both the actors and the structures in which
such actors interact. The relevance of his contributions, moreover,
stems from the fact that the legal scholar manages to explain the
law by admitting and maintaining diversity, an aspect that is relevant
when one understands that society is eminently polycentric and cul-
turally diverse, a fact that implies the impossibility of defending a
single political morality or the existence of a single central political
authority. In: FULLER, Lon. The morality of law. New Haven: Yale
University Press, 1969.

% BRUNNEE, Jutta; TOOPE, Stephen. Interactional legal theo-
ry, the international Rule of Law and global constitutionalism. In:
LANG, A,; WIENER, A. (ed.). Handbook on global constitutionalism.
Cheltenham: Edward Elgar Publishing, 2017. p. 170-182.

® BRUNNEE, Jutta; TOOPE, Stephen. Legitimacy and legality in in-
ternational law: an interactional account. Cambridge: Cambridge Uni-
versity Press, 2010.

10 HENKIN, Louis. How nations bebave: law and foreign policy. New
York: Columbia University Press, 1979.

CALIXTO, Angela Jank. Rule of law in the international arena: the importance of practices of legality. Revista de Direito Internacional, Brasilia, v. 18, n. 3, p. 111-130, 2021.

126



re about this issue of obligation, since they understand
that it does not exist, international actors acting in ac-
cordance with interests and rational choices!".

Brunnée and Toope, based on the theories of impor-
tant constructivist academics such as Thomas Franck,
Abraham Chaynes and Antonia Handler Chaynes, Ryan
Goodman and Derek Jinks, and Harold Koh, empha-
size, however, that inquiry concerning this obligation
is necessary, precisely because it is from this obligation
that the constant reinforcement and reconstruction of
the Rule of Law at the international level is promoted.
The scholars illustrate why the analysis of the Rule of
Law in the international sphere should pay more atten-
tion to the issue of obligation, the relevance of their
considerations arising from the fact that they refer both
to the properties of norms (as they influence and shape
behavior) and to the importance of the legal process for
consolidating the Rule of Law'®.

The theorists clarify, at first, that the obligation (in
the same sense as the authority of Gorobets) is relevant
not because it is something externally imposed on ac-
tors, but because it is something that results from the
commitment of all actors to a legal system and its nor-
ms, which generates an attitude in favor of the law that
is part of the actors’ very identity. In a second moment,
they teach that such an obligation cannot be understood
solely in terms of formal validity, because the formal
characteristics of norms, by themselves, do not clarify
how they generate influence. For them, the Rule of Law
exists when the rules that meet the criteria of legality

are embedded in real practices'”.

As to such consideration, that is, that not only for-
mality but also practices of legality generate obligations,
the professors, referring to the legitimacy criteria of
Thomas Franck'™-', express that:

1 DOWNS, George W; JONES, Michael A. Reputation, compli-
ance, and international law. The Journal of 1.egal Studies, v. 31, p. 95-
114, 2002; WALTZ, Kenneth N. Theory of International Politics. New
York: McGraw-Hill, 1979.

12 BRUNNEE, Jutta; TOOPE, Stephen. Legitimacy and legality in
international Jlaw: an interactional account. Cambridge: Cambridge
University Press, 2010.

15 BRUNNEE, Jutta; TOOPE, Stephen. Legitimacy and legality in
international Jlaw: an interactional account. Cambridge: Cambridge
University Press, 2010.

1" FRANCK, Thomas M. The Power of Legitimacy among Nations.
New York: Oxford University Press, 1990.

1% While Franck understands that legitimacy is a trait that can be
added to norms that are already mandatory, Brunnée and Toope,
on the other hand, understand that obligation does not stem only

The legitimacy of legal rules is enhanced when they
substantially meet criteria such as generality, pro-
mulgation, reasonableness, clatity or predictability —
criteria that overlap with Franck’s legitimacy factors.
As we have explained, fulfilment of these require-
ments builds legal legitimacy because these features
enable actors to reason with law. But interactional

obligation must also be practiced to maintain its

influence!®.

Legality, in this view, is relevant to creating a sen-
se of obligation. However, interactions, constant legal
practices, are of paramount importance for the effec-
tive consolidation of the Rule of Law at the interna-
tional level. The defense of these repeated practices as
an essential element is based on Aristotle’s “practical
reasoning”, implying the consideration that the Rule of
Law in the international sphere is best understood as a
discursive exercise, as a form of rhetoric that is carried
out with a purpose, so that it is modified and reinforced
through continuous practices of contestation, interpre-
tation and application, which is consolidated through

constant interactions'”’.

Furthermore, Tamanaha also points out the impor-
tance of rhetoric for the Rule of Law, clarifying that,
over time, thetoric becomes a dominant cultural value
and a vision of government and law shared by almost

everyone'”®

. The assertion that the government is limi-
ted by law and the belief in this idea over time becomes
a reality, depending on constant reassurance, through

constant practices.

Regarding this consideration, Brunnée and Toope
articulate that the process of creating legal obligation
is composed of three phases: a) first, States and actors
build common interests about what they want to achie-
ve through the law; b) second, international actors must
ensure that legality criteria are observed; c) third, the
norms in question must be constantly reinforced throu-
gh an ongoing practice of legality. In view of this third
phase, what is observed is that the mandatory power of

from the mere legitimacy of the rules, the authors adding the need
of the continuous participation of relevant actors in the process of
building the law and of constant practices based on legality criteria.
19 BRUNNEE, Jutta; TOOPE, Stephen. Legitimacy and legality in
international law: an interactional account. Cambridge: Cambridge
University Press, 2010. p. 96.

17 BRUNNEE, Jutta; TOOPE, Stephen. Interactional legal theo-
ry, the international Rule of Law and global constitutionalism. In:
LANG, A,; WIENER, A. (ed.). Handbook on global constitutionalism.
Cheltenham: Edward Elgar Publishing, 2017. p. 170-182.

1% TAMANAHA, Brian Z. On the Rule of Law: history, politics,
theory. Cambridge: Cambridge University Press, 2004.
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law, intrinsic to the concept of the Rule of Law, must
be cultivated and maintained, through a legal process of
constant interaction'”.

This interactional legal process reaffirms and re-
builds the Rule of Law, the consolidation of the Rule
of Law at the international level being, thus, a cons-
tant effort. This is because it is from such interactional
practice that it is revealed when power is exercised ar-
bitrarily and without legitimacy (violating the Rule of
Law). In this sense, the Rule of Law, despite having a
connotation of stability (generating predictability and
legal certainty), must be seen internationally as a dyna-
mic concept that is dependent on a continuous process
of reinforcement, precisely because the constant inte-
ractions between processes and mechanisms, or better,
practices of legality, generate a sense of obligation of

international law'"’.

When there is a practice of legality, actors can pur-
sue their interests and organize interactions through the
law'"". The Rule of Law in the international sphere is
the product of “|...] a felt sense of obligation, rooted

12 which arises

in a specific form of legal legitimacy
not only from the formal structure of norms, but of

the legal process, of constant interactions based on law.

In the domestic sphere, what is defended when
talking about the Rule of Law is the need to guarantee
of access to a non-discriminatory justice and to build
institutions and strengthen accountability mechanisms,
which are capable of holding authorities accountable in
case of arbitrariness or abuse of power. At the interna-
tional level, on the other hand, although such elements
are important, it is the interaction between agents and
structures that promotes the Rule of Law, precisely
because it is through these interactions, through legal

19 BRUNNEE, Jutta; TOOPE, Stephen. Interactional legal theo-
ry, the international Rule of Law and global constitutionalism. In:
LANG, A,; WIENER, A. (ed.). Handbook on global constitutionalism.
Cheltenham: Edward Elgar Publishing, 2017. p. 170-182.

110 BRUNNEE, Jutta; TOOPE, Stephen. Interactional legal theo-
ry, the international Rule of Law and global constitutionalism. In:
LANG, A,; WIENER, A. (ed.). Handbook on global constitutionalism.
Cheltenham: Edward Elgar Publishing, 2017. p. 170-182.

11 BRUNNEE, Jutta; TOOPE, Stephen. Interactional legal theo-
ry, the international Rule of Law and global constitutionalism. In:
LANG, A.,; WIENER, A. (ed.). Handbook on global constitutionalism.
Cheltenham: Edward Elgar Publishing, 2017. p. 170-182.

12 BRUNNEE, Jutta; TOOPE, Stephen. Legitimacy and legality in
international Jlaw: an interactional account. Cambridge: Cambridge
University Press, 2010. p. 124.

practices, that conditions are built for the elevation of
the perception of international law’s obligatory nature.

4 Conclusion

The issue relating to the need to promote the Rule
of Law is perceived by the international community as
a pressing challenge and as one of imperative analysis.
This is because it is through such promotion that con-
ditions are created for advancing in the protection of
human rights and in the consolidation of democracy
and sustainable development.

However, when the promotion of the Rule of Law
at the international level is discussed, a series of con-
troversies permeate the theme, especially in light of the
fact that there is not only one definitive concept of Rule
of Law. The concept is influenced and derived from cul-
tural and historical aspects, so that the definition given
to the term depends on the analysis of the social and
political context in which the construction is formula-
ted. In view of this, the impossibility of speaking of
the Rule of Law at the international level as something
beyond a political ideal to be pursued is often asserted.

Attempts to uncritically transpose elements that ser-
ve to characterize the Rule of Law within liberal states
to the international legal order lead to problems, given
the differences between international law and domestic
law, such as the fact that there is no an effective se-
paration of powers or a mediation of authority at the
international level. For this reason, despite the repeated
affirmation by the international community of the es-
sentiality of promoting the Rule of Law at the interna-
tional level, during this work it was found that it is diffi-
cult to accurately delineate the elements that influence
the promotion of the Rule of Law in the international
sphere.

Despite the difficulties, however, after considering
the elements that are inherently part of the concept and
analyzing the different formal and substantial perspec-
tives that are usually used to characterize the term, the
need to partake a differentiated view when dealing with
the promotion of the Rule of Law in the international
order was perceived, precisely because of its coercive
deficiency, when compared to domestic law.
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Following the theoretical constructions of Brunnée
and Toope and Gorobets, it was outlined that this di-
tferentiate perspective is strictly related to the unders-
tanding that an international conception of the Rule of
Law is eminently linked not only to the existence and
identification of formal elements of law in the interna-
tional sphere (that is, the identification of the presence
of aspects of legality, equality before the law, supre-
macy of law and application of law by courts of law),
but also, and of greater importance, the existence of
a repeated articulation of different actors with the in-
ternational legal system, through constant practices of
legality. It is through these practices that the perception
of the mandatory nature of international law is raised,
an element that was found to be intrinsic to the concept
of the Rule of Law.

Such perspective derives from the perception that
Law considered in itself never refers to a finished pro-
ject. The Rule of Law refers to a constant challenge,
which is formed and maintained by continuous practi-
ces, depending in this way on the effective interaction
and cooperation between agents and structures. In this
sense, it was assessed that the promotion of the Rule of
Law in the international sphere is not necessarily only
about the strengthening of coercive mechanisms in the
international sphere (although the doctrine in general
urgently defends this need for such strengthening), but
mainly of building a social environment in which the
obligation/authotity of international law is recognized,
a construction that is carried out by constant practices

of legality.
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Abstract

Currently, there are about 24 functioning international courts. Within the
interdisciplinary field of International Law and International Relations, a
new agenda has focused in evaluating the process of the States’ resistance
to adhere to decisions by those international institutions. A specific way
to resist is the withdrawal by States that are party to regional human rights
courts (RHRC). This paper is particularly interested in investigating this
phenomenon. Based on the ideas of Ran Hirschl, the work aims to evaluate
if the judicialization of mega-politics issues by these courts can be conside-
red a necessary condition for the withdrawal of Member States. The article
uses methodological strategies present in the set-theory literature, as well
as congruence analysis in its evaluation process. The study maps cases of
withdrawal and threats to withdraw the three regional human rights courts
in existence, with the central idea to verify if decisions on issues of mega-
politics were present were those actions occurred. To supplement this, it
also sought to identify whether the decisions from the courts were linked
to the justifications for withdrawal or threat to withdraw by the States. The
preliminary results show that the judicialization of mega-politics was indeed
present when States exit or threaten to exit from RHRC, suggesting that
rulings about mega-politics are a necessary (albeit not sufficient) condition
for the outcome evaluated to occur.

Keywords: Judicialization of mega-politics; Regional Human Rights
Courts; Backlash. Withdrawal.

Resumo

Atualmente, existem cerca de 24 tribunais internacionais em funcionamento.
No campo interdisciplinar do Direito Internacional e das Relagdes Inter-
nacionais, uma nova agenda tem se concentrado em avaliar o processo de
resisténcia dos Estados em aderir as decisdes dessas instituicoes internacio-
nais. Uma forma especifica de resistir ¢ a retirada por parte dos Estados que



fazem parte dos tribunais regionais de direitos humanos
(RHRC). Este artigo esta particularmente interessado
em investigar esse fenomeno. Com base nas ideias de
Ran Hirschl, o trabalho visa avaliar se a judicializacio
de questoes megapoliticas por esses tribunais pode ser
considerada uma condi¢do necessaria para a retirada
dos Estados membros. O artigo utiliza estratégias me-
todoldgicas presentes na literatura da teoria dos con-
juntos, bem como a anilise de congruéncia em seu
processo de avaliacio. O estudo mapeia casos de reti-
rada e ameagas de retirada dos trés tribunais regionais
de direitos humanos existentes, com a ideia central de
verificar se as decisOes sobre questdes de megapolitica
estavam presentes quando essas agdes ocorreram. Para
complementar, também procurou identificar se as de-
cisoes dos tribunais estavam vinculadas as justificativas
de retirada ou ameaca de retirada por parte dos Esta-
dos. Os resultados preliminares mostram que a judicia-
lizacao da megapolitica esteve de fato presente quando
os Hstados saem ou ameacam sair do RHRC, sugerindo
que as decisdes sobre a megapolitica sio uma condigao
necessaria (embora nao suficiente) para que o desfecho
avaliado ocorra.

Palavras-chave: Judicializacio da megapolitica; Tti-
bunais Regionais de Direitos Humanos; Folga. Cance-
lamento.

1 Introduction

With the end of the Cold War and the rise of the
United States as a single superpower, there was an in-
crease in international institutionalism. Under this new
period, academics saw a consolidated liberal internatio-
nal order: the end of history'. This can be seen, for
example, with the unlocking of the Security Council?,
the emergence of international institutions focused on
liberalizing economic relations among states — such as
the Wortld Trade Organization’ - and several other in-
ternational legal structures aimed at solving different

! FUKUYAMA, Francis. O fim da Histdria ¢ o iiltimo homem. Rio de
Janeiro: Rocco, 1992.

* GLANVILLE, Luke. Sovereignty and the responsibility to protect: a new
history. Chicago: The University of Chicago Press, 2014.

* In which later on incorporated States outside the western liberal
axis, such as China, became members.

global problems, such as the ones derived from specific
thematic international treaties®.

Particulatly in the field of human rights, the process
of institutional expansion during the 20" century was
very significant. States used their sovereignty to crea-
te formal international institutions that would restrict
their very sovereignty’. From a period that started timi-
dly, with just one political Declaration (therefore, non-
-binding) —the Universal Declaration of Human Rights
(1948) — began the creation of a large number of in-
ternational treaties and institutions, whether they were
intergovernmental, non-judicial, or even adjudicatory
bodies, such as international courts®.

With this process of international institutionaliza-
tion, States started to grant individuals — their own ci-
tizens — the capacity to question domestic institutions
before international organizations. Sometimes, the de-
cisions from international bodies on internal matters
have, indeed, a binding effect, as in the case of the afo-
rementioned international courts.

The history of international liberal institutionalism,
despite progressive, was not free from challenges. The
bipolar conflict was an example of that. More recently,
despite the intensification of the globalization process,
the emergence of domestic factors has raised questions
regarding the capacity of these institutions. Specifically
regarding human rights institutions, some cases are pa-
radigmatic, such as the notorious contestation of the
UN Human Rights Council’s authority. Marked even
by the withdrawal of the United States, following the
Trump’s administration more general external policy
trends — which are now being reversed by the Biden
administration’.

This paper seeks to analyze this type of resistance/
attack to a particular group of international judicial ins-
titutions: regional human rights courts (RHRC), taking
into account that these courts tend to judicialize topics

* HURRELL, Andtew. On Global Order: powet, values and constitu-
tion of international order. New York: Oxford, 2007.

> FORSYTHE, David. Human Rights in International Relations. 2. ed.
Cambridge: Cambridge University Press, 20006.

¢ DONNELLY, Jack. The Social Construction of International
Human Rights. [z DUNNE, Tim; WHEELER, Nicholas J. Hu-
man Rights in Global Politics. Cambridge: Cambridge University Press,
1999.

7 Available at: https://www.cfr.org/in-brief/bidens-first-foreign-
policy-move-reentering-international-agreements, acesso em: Feb.
01, 2021.
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that are politically sensitive for the States®. More speci-
fically, it aims to analyze the main issues associated with
withdrawal by States that have effectively left RHRCs or
that have threatened to do so. This paper analyzes this
behavior with regards to three existing regional courts
(the Inter-American Court of Human Rights, the Euro-
pean Court of Human Rights, and the African Court on
Human and Peoples’ Rights).

In a broader sense, the analysis in this paper departs
from the idea that domestic societal preferences have
an effect on States’ external positioning — which the In-
ternational Relations literature usually classifies as new
liberalism’. More specifically, however, the theoretical
perspective that directs this research is oriented towards
applying the concept of judicialization of mega-politics
developed by Ran Hirschl, in issues involving human
rights international courts.

Generally speaking, issues of mega-politics are
about matters of great political relevance which often
cause division and define a State. “These range from
electoral outcomes and corroboration of regime chan-
ge to matters of war and peace, foundational collective
identity questions, and nation-building processes per-
taining to the very nature and definition of the body
politic” . From this concept, we seck to answer the
following question: are rulings on mega-politics issues
a necessary condition for there to be State resistance to
RHRCs? Thus, it is evaluated whether the judicialization
of mega-politics was present or not in the central cases
that gave rise to a withdrawal or threat to withdraw.

Methodologically, the paper combines a set-theory
approach'' with congruence analysis for case compa-

8 SOLEY, Ximena; STEININGER, Silvia.Parting ways or lash-
ing back? Withdrawals, backlash and the Inter-American Court of
Human Right. International Journal of Law in Context, v. 14, n. 2, p.
237-257, 2018; VOETEN, Erik. Populism and Backlashes against
International Courts. Perspectives on Politics, p. 01-16, 2019; MADS-
EN, Mikael Rask; CEUBLAK, Pola; WEIBUSCH, Micha. Backlash
against International Courts: Explaining Resistance to International
Courts. International Journal of Law in Context, v. 14, n. SI2, p. 197-
220, 2018.

? MORAVCSIK, Andrew. Taking Preferences Setiously: A liberal
theory of international politics. International Organization, v. 51, n. 4,
p. 513-553, 1997.

1" HIRSCHL, Ran. The Judicialization of Mega-Politics and the
Rise of Political Courts. Annual Review of Political Science, v. 11, n. 1,
p. 93-118, 2008.

I SCHNEIDER, Carsten; WAGEMANN, Claudius. Set-Theoretic
Methods for the Social Sciences: A Guide to Qualitative Comparative
Analysis (Strategies for Social Inquiry). Cambridge: Cambridge Uni-
versity Press, 2012.

rison'?. The sources to find justifications are extracted
from official positions and, especially, from a systematic
review of the literature that analyzed the cases. It mainly
makes use of research done by other works, which ela-
borated a similar systematization of this literature, and
are then used as a guide.

This work intends to contribute to a broader analy-
sis regarding international courts and the problem of
the judicialization of politics in these institutions. It also
seeks to contribute to the literature centered on empi-
rical studies in International Law and the interdiscipli-
narity of International Law and Political Science/Inter-
national Relations', as can be seen in the next section.

2 The Judicialization of Politics and
International Relations

Since the early 2000s, specialized literature has brou-
ght International Law again to the center of discussions
in Political Science and International Relations. It is un-
derstood that this is a growing phenomenon that was
spurred by academic debates regarding international re-
gimes back in the 1980s". In the beginning of the 21*
century, authors begin to talk about the idea of legaliza-

tion of international politics'®

. More recently, the issue
is branched out into a discussion on the judicialization
of international relations'” or the judicialization of do-

mestic politics in international courts'.

2 GEORGE, Alexander; BENNETT, Andrew. Case Studies and The-
ory Development in the Social Science. Cambridge, Massachusetts: MIT
Press, 2005.

3 SOLEY, Ximena; STEININGER, Silvia. Parting ways or lash-
ing back? Withdrawals, backlash and the Inter-American Court of
Human Right. International Journal of Law in Context, v. 14, n. 2, p.
237-257, 2018; VOETEN, Erik. Populism and Backlashes against
International Courts. Perspectives on Politics, p. 01-16, 2019.

" A preliminary version of this research was presented at the 12
Conference of the Brazilian Political Science Associated, between
19 and 23 October 2020.

5 KRASNER, Stephen D. Structural causes and regime conse-
quences: regimes as intervening variables. International Organization,
v. 36, 1. 2, p. 185-205, Spring, 1982.

16 ABBOTT, Kenneth et al. “The concept of legalization”. Interna-
tional Organization, v. 54, n. 3, p. 401-419, 2000.

7 ALTER, Karen J; HAFNER-BURTON, Emilie Marie; HELFER,
Laurence. Theorizing the Judicialization of International Relations.
International Studies Quartery, v. 63, n. 3, p. 449-463, 2019.
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Corte Interamericana De Direitos Humanos E a judicializacao In-
ternacional Da politica doméstica. Meridiano 47 - Journal of Global
Studies, v. 21 Jul. 2020.
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The judicialization of politics, which starts recently
to be a part of international relations, has been iden-
tified for some time in domestic politics dynamics".
The idea of constitutional supremacy, which came into
force in the majority of countries, especially after the
fall of authoritarian governments in East Europe, Latin
America, Asia, and Aftica, enabled the appearance and/
or strengthening of constitutional courts. These began
to rule on sensitive matters in the law and public poli-
cies of governments, acting in certain situations as veto
players in institutional changes at the national level.

Despite all of this breadth,

the political science literature addressing the judicia-
lization of politics worldwide remains surprisingly
sketchy. The term judicialization suffers from analy-
tical fuzziness; it is often used in an umbrella-like
fashion to refer to different, if often inter-related,
processes™.

At the international level, judicialization — when it is
present — threatens to lessen the sovereignty of States
and autonomy of governments. The nature and extent
of judicial involvement in international politics grew
quite significantly in the post-Cold War period. This is
understood to be derived from the appearance of new
characteristics, among them the increase in numbers of
international courts and subsequent activation of old
and new courts and other adjudicatory bodies by inte-
rested actors, as well as the expansion of the right of
non-state actors to make demands on States in these
external jurisdictions®.

Although there is some diversity in non-judicial ad-
judicatory bodies that influence international politics,
such as arbitration courts and organs created by interna-
tional treaties (such as the Human Rights Committee),
the roughly 24 international courts currently functio-
ning are the most evident legal institutions. This type
of judicialization is the most salient in the situations
in which courts decide beyond specific measures for a
case, seeking to impose measures of non-repetition™.

Y HIRSCHL, Ran. The Judicialization of Politics. Oxford Handbook
of Political Science. Oxford: Oxford University Press, 2011. p. 93-
118.

% HIRSCHL, Ran. The Judicialization of Mega-Politics and the
Rise of Political Courts. Annual Review of Political Science, v. 11, n. 1,
p. 93-118, 2008.

2 ALTER, Katen J; HAFNER-BURTON, Emilie Marie; HELFER,
Laurence. Theorizing the Judicialization of International Relations.
International Studies Quartery, v. 63, 1. 3, p. 449-463, 2019.

» HILLEBRECHT, Couttney. Domestic Politics and International Hu-
man Rights Tribunals: the problem of compliance. Cambridge: Cambridge

At times, decisions by international courts require mea-
sures such as changes in the legislation by the States’
parliaments and the creation of specific public policies
to be implemented by the Executive™. Because of these
patterns of interference, judicialization of politics at the
external arena may lead to resistance and processes of
reversal of the institutionalization level.

The States’ resistance processes under the decisions
of international adjudicatory organs may be restricted
to a specific ruling (pushbacks), or indeed more intense,
even threatening the institutions themselves, being clas-
sified as backlash: constant and systematic processes of
critique against the institution, as well as grave patterns
of non-compliance regarding its decisions™.

In the domestic arena, resistance to unwanted deci-
sions from constitutional courts are usually made with
initiatives by the Executives or parliaments, whereupon,
through bills or constitutional alterations, similar to
overturning a ruling®. In the international context, one
of the possible political responses to negative decisions
from international courts is rejecting their jurisdiction.

Resistance to international courts is particularly no-
ted in the case of regional human rights courts (RHRC),
given the political sensitivity of the themes dealt with.
Often, these oppositions lead States to leave the organ —
whether as a deliberate action to undermine it or just as
a means to void its effects on domestic politics.

The justifications to leave a human rights court — or
threats to do so — are varied. They can be based on the
social issue involving the theme being dealt with by a
certain decision (e.g., abortion, immigration, death pe-
nalty), or even an emphatic defense of state sovereignty
(when there is the perception that the demand being

University Press, 2014.

% RIBEIRO, Mikelli; RAMANZINI, Isabela; SANTOS, Alana. A
Corte Interamericana De Direitos Humanos E a judicializacao In-
ternacional Da politica doméstica. Meridiano 47 - Journal of Global
Studies, v. 21, Jul. 2020.

# SOLLY, Ximena; STEININGER, Silvia.Parting ways ot lashing
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257, 2018.
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made by a court is an interference in domestic politics)
2

This leads to the following question: is there a neces-
sary condition that must be present for a State to leave
an international human rights court? Our argument is
that decisions conflicting with the conception of mega-
-politics — established by Ran Hirschl*” as the topics of
the highest political significance which usually define
and divide societies — would be that condition. That is,
some decisions by these courts affect too strongly is-
sues within the States’ political and social context™.

This is a new research agenda. While authors have
been trying for some time to explain why States create
International Human Rights Courts”, specifically for
this paper the investigation is centered around when
they resist these institutions to the point of leaving
them. From the point of view of an international re-
lations approach, this paper brings to the fore the role
of domestic actors’ preferences in the actions of States
within international institutions, a research agenda iden-
tified within the new liberalism approaches™.

3 The resistance of states to
international human rights courts:
an effect of the judicialization of
mega-politics?

In his article on the judicialization of mega-politics,
Ran Hirschl” differentiates it from what he classifies

% SOLLEY, Ximena; STEININGER, Silvia.Parting ways or lash-
ing back? Withdrawals, backlash and the Inter-American Court of
Human Right. International Journal of Law in Context, v. 14, n. 2, p.
237-257, 2018; VOETEN, Erik. Populism and Backlashes against
International Courts. Perspectives on Politics, p. 01-16, 2019.

¥ HIRSCHL, Ran. The Judicialization of Mega-Politics and the
Rise of Political Courts. Awnnual Review of Political Science, v. 11, p.
93-118, 2008.

2 MADSEN, Mikael Rask; CEUBLAK, Pola; WEIBUSCH, Micha.
Backlash against International Courts: Explaining Resistance to In-
ternational Courts. International Journal of Law in Context,v. 14, n. SI12,
p. 197-220, 2018.

# MORAVCSIK, Andrew. “The Origins of Human Rights Re-
gimes: Democratic delegation in Postwar Europe”. International Or-
ganization, v. 54, n.2, p. 217-252, 2000.
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theory of international politics. International Organization, v. 51, n. 4,
p. 513-553, 1997.

' HIRSCHL, Ran. The Judicialization of Mega-Politics and the
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as judicialization of ordinary, daily politics. The author
identifies three levels of judicialization. In the first, are
matters of due process, criminal issues, and of civil ri-
ghts and liberties; at the second level is the process of
reviewing acts by the public administration, being in-
cluded here, via the courts, several specific public po-
licies; at the third level of judicialization, mega-politics
is found.

For this differentiation, Hirschl states that it is re-
quired to have a clear understanding of what politics is.
Given that there is a grey zone regarding what are pure-
ly political matters and political issues that are under the
purview of the judiciary branch, there is some difficulty
in mapping the unwanted interference of the judiciary
in the political dynamic via judicialization. Hirschl*® hi-
ghlights that a country’s social context becomes a rele-
vant element to identify controversial issues as one the-
me may be taboo for one a given society (such as quota
policies or abortion) and not to another. Evaluating this
contextual difference becomes crucial to understand
when the judicialization of mega-politics occurs.

Hirschl® uses examples to demonstrate which to-
pics are of highest political significance. There are seve-
ral illustrations that the author presents, issues that go
from national security, foreign policy, macroeconomic
policy, to decisions on election results, or even socially
divisive issues, such as immigration in certain western
countries. To name a few, some key examples in the
text are several decisions by countries’ supreme courts,
such as one that discusses the definition of Israel as
a Jewish and democratic State, the role of religion in
Turkey and India, matters involving the use of tortu-
re against terrorists in Israel, the status of the French
language in Canada, the disqualification and barring
of politicians’ candidacies, transitional justice in Latin
America, among others®. Overall, rulings on issues of
mega-politics in the States involve the participation of
national courts in political issues with a high degree of

2 HIRSCHL, Ran. The Judicialization of Mega-Politics and the
Rise of Political Courts. Awnnual Review of Political Science, v. 11, p.
93-118, 2008.
* HIRSCHL, Ran. The Judicialization of Mega-Politics and the
Rise of Political Courts. Awnnual Review of Political Science, v. 11, p.
93-118, 2008.
* HIRSCHL, Ran. The Judicialization of Mega-Politics and the
Rise of Political Courts. Awnnual Review of Political Science, v. 11, p.
93-118, 2008.
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social divisiveness — or what the author refers to as “wa-

tershed political issues™.

From this list given by Hirschl, the first step in this
research was to try and systematically organize the
ideas, creating deductive categories. Consequently, the
list below shows seven categories, six of which were
theory-driven. The seventh comes from combining the
definition of judicialization of mega-politics and the
topics found in the analyses of the cases; therefore, a
categorization that combines deductive and inductive
(data-driven) inferences.

That was the way found to guide the analyses. Of
course, there are limitations to it. Possible cases that
would fit into the author’s understanding of mega-po-
litics may have been left out; in addition, there is always
some level of subjectivity to this kind of procedure,
which can lead to some randomness in the elaboration
of the categories. These are difficulties and limitations
of qualitative research of this kind. What was rele-
vant was operationalizing the theory in some way that
allowed for case comparison in order to verify if the
conditions and results vary as expected™.

Table 1: Analytical categories

Categories Judicialized issues

Central prerogatives | These are issues involving

of the Executive national security policies,
such as decisions on matters
regarding terrorism; foreign
policy, such as deployment
of troops overseas, decisions
on the legality of separatist
movements; or social and
economic policies, such as
universal healthcare systems,
fiscal austerity policies,

among others.

» HIRSCHL, Ran. The Judicialization of Mega-Politics and the
Rise of Political Courts. Awnnual Review of Political Science, v. 11, p.
93-118, 2008.

% GEORGE, Alexander; BENNETT, Andrew. Case Studies and The-
ory Development in the Social Science. Cambridge, Massachusetts: MIT
Press, 2005.

Categories Judicialized issues

Political-electoral Cases in which courts are

processes called upon to decide on the
legality of candidacies and
political parties, conduction
of elections and results, pos-
sible voters, impeachment
of leaders in office, issues
involving leaders of the op-
position, among other issues
connected to electoral dyna-
mics.

Change in regime and | Decisions on the legality of
national construction | new constitutions, restaura-
tion of democratic regimes,
and crucial modifications to
current regimes (often invol-

ving coups d’état).

Transitional and re- Cases that discuss the inve-

staurative justice stigation, trial, punishment,
and reparation in situations
involving authoritarian re-
gimes. Often deals with the
establishment of truth com-
missions and other processes

involving memory.

National identity Considered one of the most
clear-cut cases of this type of
judicialization by the author.
These are situations  that
involve, for example, the official
languages and religions in the

State.

Socially divisive themes | Normally deals with rights and
public policies that divide/
polarize society in a given State.
Examples of this are issues like
abortion and gun control in the

United States”.

7 Observation: 'This is a broader category and thus harder to separate
between ordinary and extraordinary judicialization. A more detailed
look is required on the sociopolitical context of the country under

analysis.
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Categories Judicialized issues

Measures critical to the | Decisions that confront the
authority of  the political
regime in question, occasionally

regime
reversing anti-democratic
actions by  non-democratic
Normally they are

labelled by governments as

regimes.

external interference, threat to
sovereignty, foreign imperialism,

among others™.
1

Source: elaborated based on Hirsch

To find the cases where States left or threatened to
leave the respective regional courts, as well as cases as-
sociated with these results, a targeted literature review
was conducted and supplemented with materials extrac-
ted from it*. From this review, combined with the case
analysis, we arrived at a preliminary list presented in the
table below.

Table 2: Cases analyzed

States Court Result of | Presence
Threat of rulings
on mega-
Politics
Benin CADHP Partial Yes
Withdrawal

3 Observation: this is a category that was created from a combination
between the concept (theory-driven) and the finds (data-driven).

¥ HIRSCHL, Ran. The Judicialization of Mega-Politics and the
Rise of Political Courts. Awnnual Review of Political Science, v. 11, p.
93-118, 2008; HIRSCHL, Ran. The Judicialization of Politics. Oxford
Handbook of Political Science. Oxford: Oxford University Press,
2011. p. 93-118.

#° Among the literature used in the review, we highlight the follow-
ing: SOLEY, Ximena; STEININGER, Silvia.Parting ways or lashing
back? Withdrawals, backlash and the Inter-American Court of Hu-
man Right. International Journal of Law in Context, v. 14, n. 2, p. 237-
257, 2018; VOETEN, Erik. Populism and Backlashes against Inter-
national Courts. Perspectives on Politics, p. 01-16, 2019; CONTESSE,
Jorge. “Resisting the Inter-American Human Rights System”. Ya/ J.
Int] 1., v. 44, n. 2, p. 180-232, 2019; ADJOLOHOUN, Segnonna. A
crisis of design and judicial practice? Curbing state disengagement
from the African Court on Human and Peoples’ Rights. African Hu-
man Rights Law Journal, v. 20, n.1, p. 1-40, 2020; MADSEN, Mikael
Rask. From Boom to Backlash? The European Court of Human
Rights and the Transformation of Europe. In: AUST, H.; ESRA,
D. (ed.). The Eurgpean Court of Human Rights: Current Challenges in
Historical and Comparative Perspective. Edward Elgar Publishing,
2021; MADSEN, Mikael Rask; CEUBLAK, Pola; WEIBUSCH, Mi-
cha. Backlash against International Courts: Explaining Resistance to
International Courts. International Journal of Law in Context, v. 14, n.

S12, p. 197-220, 2018.

States Court Result of | Presence

Threat of rulings
on mega-
Politics

Ivory Coast | CADHP Partial Yes
Withdrawal

Rwanda CADHP Partial Yes
Withdrawal

Tanzania CADHP Partial Yes
Withdrawal

Greece CEDH Formal Yes
Withdra-
wal *

United CEDH Domestic | Yes

Kingdom Reform

Russia CEDH Domestic | Yes
Reform

Peru CIDH Partial Yes
Withdra-
wal*

Dominican | CIDH Partial Yes

Republic Withdrawal

Trinidad CIDH Formal Yes

and Toba- Withdrawal

go

Venezuela | CIDH Formal Yes
Withdrawal

Source: the authors.

*States that withdrew and later returned.

4 Description and brief analysis of the
cases

In this section, we briefly describe the relevant cases
ruled by the respective courts, in order to present why
they are considered (when they happened) situations
where judicialization of mega-politics was present. The
division is done based on each regional human rights
system, observing the effects in each regional court.

4.1 Inter-American Court of Human Rights

Beginning with the Inter-American Court of Hu-
man Rights IACHR), four situations were found of
direct resistance from States where exit from the organ
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was used as a strategy — be it total (formal) or partial (in-
direct or informal). Among them, there were two for-
mal withdrawals, Trinidad and Tobago and Venezuela,
as well as two in which the withdrawal from the court’s
jurisdiction was done indirectly (partial withdrawal) —
Peru and Dominican Republic — with one of them re-
versed afterwards (Peru). Within the idea of backlash,
the literature also points to other relevant situations,
such as Bolivia and Ecuador*, however, since there was
no explicit strategy of threat to withdraw or effective
withdrawal in those cases, we chose to exclude them
from the analysis.

It is understood here that a formal withdrawal oc-
curs when the country denounces the international trea-
ty that binds it to a particular court — it is worth remem-
bering that denunciation of an international treaty is the
institution established by International Law for a State
to formally withdraw itself from a court. When there
were situations where, in practice, there was a withdra-
wal, although without formalization, it was considered a
partial withdrawal, according to the current literature®.
In all cases, these correlated with rulings that involve
mega-politics issues®.

The case that triggered the withdrawal in the Inter-
-American system was Trinidad and Tobago’s. It was the
first country to denounce the American Human Rights
Convention. Trinidad and Tobago’s action was associa-
ted with a particular theme: the disputes involving this
Caribbean country and the respective Court regarding
the death penalty. Although the American Human Ri-
ghts Convention does not forbid the death penalty, the
Court touches on the topic as it interrelates to other
rights, especially when discussing long waits by inma-
tes on death row. According to the current literature,
several cases regarding this issue led the country to wi-
thdraw from the American Convention in 1999*.

Trinidad and Tobago have a large criminality pro-
blem and the death penalty is seen as an adequate policy

' VOETEN, Erik. Populism and Backlashes against International
Courts. Perspectives on Politics, p. 01-16, 2019.

2 CONTESSE, Jorge. “Resisting the Inter-Ametican Human
Rights System”. Yale J. Int] 1., v. 44, n. 2, p. 180-232, 2019.

¥ Given that the idea of the paper is to evaluation condition, the
language of causality is avoided.

# SOLEY, Ximena; STEININGER, Silvia.Parting ways or lash-
ing back? Withdrawals, backlash and the Inter-American Court of
Human Right. International Journal of Law in Context, v. 14, n. 2, p.
237-257, 2018; CONTESSE, Jorge. “Resisting the Inter-American
Human Rights System”. Yale J. Int7 1., v. 44, n. 2, p. 180-232, 2019.

to deal with this matter by the country’s authorities and
society. According to Jorge Contesse®, both public opi-
nion and the national elite strongly support the death
penalty in the country. Thus, that issue can be inserted
in the mega-politics category of “socially divisive the-
mes”. When justifying denouncing the Convention, the
country’s ambassador stated that the Court became an
instrument for those who want to abolish the death pe-
nalty in the State*, a declaration that can be seen as an
indication that the issue is too sensitive for the society.

The second country to withdraw was Peru. Unlike
the previous case, this is a withdrawal that is classified
as partial, since there was no formal denunciation of
the American Human Rights Convention. The first is-
sue associated with Peru’s withdrawal was an internal
decision against Chilean nationals, who were accused
of treason and terrorism. The Inter-American Court
understood that there was violation of the due process
and ordered a new trial. In addition to this, there were
two others awaiting judgments: one on the removal of
judges from the country’s Constitutional Court, and
other on stripping the nationality of a media owner that

was critical of the government®’.

All of these occurrences refer to decisions that re-
sulted from Fujimori’s authoritarian regime. They were
decisions of high “political significance” ** to the regi-
me. The challenge was understanding them from some
of the categories extracted from Hirschls? texts. The
difficulty lies in the author having sought to reflect on
issues of mega-politics from constitutional (therefore,
national) issues in democratic countries. Aforementio-

# CONTESSE, Jorge. “Resisting the Inter-American Human
Rights System”. Yale J. Int] 1., v. 44, n. 2, p. 180-232, 2019.

% SOLEY, Ximena; STEININGER, Silvia.Parting ways or lashing
back? Withdrawals, backlash and the Inter-American Court of Hu-
man Right. International Journal of Law in Context, v. 14, n. 2, p. 237-
257, 2018.

7 SOLEY, Ximena; STEININGER, Silvia.Parting ways or lashing
back? Withdrawals, backlash and the Inter-American Court of Hu-
man Right. International Journal of Law in Context, v. 14, n. 2, p. 237-
257, 2018.

# In addition to the definition already presented on mega-politics,
the author also characterizes it as being: “core political controversies
that define the boundaries of the collective or cut through the heart
of entire nations”. HIRSCHL, Ran. The Judicialization of Mega-
Politics and the Rise of Political Courts. Annual Review of Political
Science, v. 11, p. 93-118, 2008.

¥ HIRSCHL, Ran. The Judicialization of Mega-Politics and the
Rise of Political Courts. Awnnual Review of Political Science, v. 11, p.
93-118, 2008; HIRSCHL, Ran. The Judicialization of Politics. Oxford
Handbook of Political Science. Oxford: Oxford University Press,
2011. p. 93-118.
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ned case, in addition to the institutions analyzed here
being international courts, there was also the context of
an autocratic regime. As the literature states, resistance
in Peru was directly related to the country being ruled
by an autocratic regime™.

Thus, we sought to create, from conceptual inferen-
ce, a new category that refers to cases of regime con-
testation. Therefore, it is directed towards judgments by
international human rights courts regarding “measures
critical to the regime” — Table 1, category 7. For lack of
better terminology, that was the label adopted for the
category, created from the cases (data-driven). It was
a combination of rulings on sensitive issues to regime
with issues that are the prerogative of the Executive (ca-
tegory 1), such as terrorism.

As a result from its opposition, Peru tried to exit
only from the Inter-American Court although without
withdrawing