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Abstract

Purpose of the article: The purpose of this article is to examine the theo-
retical and practical aspects of the arrest and transfer by one state to another
(upon request) of a person suspected or accused of committing a crime or a
convicted offender. Methodology: The authors use such research methods
as systems analysis, comparative law, documentary, bibliographic, dialectical,
dogmatic, logical-legal, system-structural and modeling methods. Conclu-
sions: After conducting this study, the authors suggested their own ways to
solve problematic aspects of the legal regulation of extradition in Ukraine.
Originality or value: This study analyzes the Ukrainian legislation and de-
cisions of the European Court of Human Rights. The study of detention
outside the territory of Ukraine from the point of view of the national
legislation of Ukraine and the European Court of Human Rights is comple-
mentary. This article defines the legal grounds and procedure for extradition
of persons who have committed a crime outside the territory of Ukraine.
The peculiarities of the national legislation in case of detention of a person
who has committed a criminal offense outside the territory of Ukraine are
analyzed, problematic issues in this area are identified and own solutions are
proposed. The aspect of realization of the rights and freedoms of the detai-
nee, including the right to protection, is investigated separately.

Keywords: extradition of criminals; extradition; detention; temporary ar-
rest; extradition arrest.

Resumo

Objetivo do artigo. O objetivo deste artigo é examinar os aspectos teori-
cos e praticos da prisio e transferéncia por um estado para outro (a pedido)
de uma pessoa suspeita ou acusada de cometer um crime ou um infrator
condenado.



Metodologia. Os autores utilizam métodos de pes-
quisa como analise de sistemas, direito comparado, mé-
todos documentais, bibliograficos, dialéticos, dogmati-
cos, logico-legais, sistémico-estruturais e de modelagem.

Conclusbes. Apos a realizacao deste estudo, os auto-
res sugeriram suas proprias formas de resolver aspectos
problematicos da regulamentacao legal da extradi¢ao na
Ucrania.

Originalidade ou valor. Este estudo analisa a legis-
lagao ucraniana e as decisoes do Tribunal Europeu dos
Direitos Humanos. O estudo da detencdo fora do ter-
ritério da Ucrania do ponto de vista da legislagio na-
cional da Ucrdnia e do Tribunal Europeu de Direitos
Humanos é complementar. Este artigo define os fun-
damentos legais e o procedimento para a extradi¢cdo de
pessoas que cometeram um crime fora do territério da
Ucrania. Sdo analisadas as peculiaridades da legislacao
nacional em caso de deten¢do de uma pessoa que come-
teu um crime fora do territorio da Ucrania, sao identifi-
cadas questoes problematicas nesta area e s20 propostas
solucoes proprias. O aspecto da realizaciao dos direitos
e liberdades do detento, incluindo o direito a protegao,
¢ investigado separadamente.

Palavras-chave: Direitos Humanos; Direito Inter-
nacional

1 Introduction

The problem of crime is an aspect that can never be
avoided in any society. Therefore, the study of extradi-
tion is relevant. The essence of extradition is that when
someone commits a crime in the territory and flees to
another country for fear of persecution, he is arrested
in that country and handed over (upon request) to the
state by a person suspected or accused of committing
a crime or a convicted criminal. There is that tendency
the country where the crime was committed is always
asking the country if resident in sending back this cri-
minal to be trialed and persecuted in the country where
the crime was committed according to the law of that
country. The issue here is that during the process of ex-
tradition, it is the responsibility of the demanding state
in ensuring that the fundamental right of those detained
should be respected and secured. In the context of the
growth of transnational crimes, issues of international
cooperation of states in the field of tracing and deten-

tion of persons who have committed criminal offenses
are of special urgency and interest.

The situation in this present dispensation has beco-
me interesting and appetizing as there are unified and
harmonious efforts of states in this direction with its
primary objective being that of preserving state sove-
reignty and security. Aspect of extradition when issues
of crime commission is concerned involved one of the
main types of international cooperation within criminal
proceedings and even most of the time constitutes the
most difficult to implement, since it includes not only
extradition as it is, but also a set of measures aimed at
its ensuring. The importance of legal regulation of the
institution of extradition within the system of interna-
tional cooperation in criminal proceedings carried out
by different states is determined by the national inte-
rests of each state in order to prevent crime on their
territoties'.

The authors intention in pinpointing this special
interest was in offering a deep understanding of the
concept of extradition as an act of legal aid based on
international treaties and universally recognized norms
and principles of international law that involves the
transfer of the accused or convicted by the state (on the
territory of which he is located now) to the state requi-
ring his transfer (on the territory of which that person
committed a crime or a citizen of which he is), or to the
state that has suffered from a crime, for bringing him to
criminal liability or for bringing to trial®.

In modern legal science, the concept of extradition
is not limited to international law. P.S. Nalbandian be-
lieves that “extradition is a procedural procedure for
extradition of a person for criminal prosecution, exe-
cution of a sentence, as well as transfer of a person to
serve a sentence ot apply to him coercive measures of
a medical nature in a foreign or Ukrainian state™ LV.
Ochkasov is convinced that “extradition is the oldest
form of mutual assistance of states in the fight against
crime, in which the transfer of one state to another, a

! ROBINSON, M.; MOODY, L. Capital punishment, international
law and human rights. International Journal of Criminal Justice Sciences, n.
142, p. 298-319, 2019. DOI: 10.5281/zenodo.3723480/.

> VALIEIEV, R. Extradition of criminals within modern international law
certain issues of the theory and practice. Kazan: Publishing House of Ka-
zan University, 1976.

> NALBANDIAN, P. S. Problems of regulation and implementa-
tion of extradition under criminal procedure legislation. Iega/ Hori-
zons, n. 11, p. 253-256, 2012.
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person prosecuted for a crime, to bring him to justice

ot to execute his sentence”. And the scientist PR. Iz-

mailov believes that
extradition can be defined as a type of legal assis-
tance provided by subjects of international law at
the request or request of the competent authorities,
including the extradition of accused and convicted
persons in order to prosecute them or serve their
sentences. On the basis of international legal norms
and domestic legislation®.

Bilateral and multilateral treaties, national extradition
laws and, in some cases, the principle of reciprocity and
morality can be used as a basis for extradition in mo-
dern international law. In studying this issue, we found
that many international legal documents and decisions
are devoted to the problems of extradition activities.

It is clear that, in general, the right to liberty and
security of a person is of the utmost importance in a
democratic society in terms of Article 5 of the Conven-
tion®. The mentioned article is very important, because
it is related to the basic principle of modern criminal
law - the presumption of innocence. In particular, this
means that the person to be remanded in custody must
be treated with particular caution, bearing in mind the
presumption of innocence. Otherwise, the state on
whose behalf the public authorities took the detainee in
custody may be obliged to compensate the person who
was unjustifiably detained for the damage caused’.

International human rights law in its aimed of
upholding the standard of human protection and safety
has stipulated and proscribes that any aspect of arbitra-
ry arrest and detention of persons presumed of crime
commission should be questionable and authorize in
its entirety. Under no circumstances should someone
be arrested arbitrarily even though sufficient evidence
shows the commission of the offence. The fact that ar-
rest is a legal basis stipulated in criminal texts, the man-
ner in which it is carried out should be able in respecting
the fundamental human right the person arrested espe-

* OCHKASOVA, 1. V. Formation and development of the institute
of extradition. Legal Journal, n. 1, v. 13-14, p. 13-14, 2005.

> IZMAILOV, P. R. Extradition problems in public international
law. I_egal Horigons, n. 5, p. 46-55, 2010.

¢ CONVENTION for the Protection of Human Rights and Fun-
damental Freedoms. 1950. Available at: https://zakon.rada.gov.ua/
laws/show/995_004#. Access on: Apr. 2021.

7 STANIC, M. Neophodnost odredivanja pritvora i naknada Stete
u praksi Evropskog suda za ljudska prava-smernice za Srbiju. In:
Prouzrokovanje stete, naknada stete i osiguranje. Beograd: Institut Za Up-
oredno Parvo, 2019. p. 269-281.

cially at the level of their treatment during the deten-
tion process awaiting trial® (Figure 1). Thus, the legal
institution of extradition has a comprehensive nature,
since it performs an integrative function in the field of
international cooperation of Ukraine with other states;
it serves as the most important instrument for fulfilling
international obligations in the field of criminal justice.

Figure 1 - Application of detention prior to extradition
and non-custodial measures of restraint to ensure extra-
dition during 2013-2019

2013 2014 2015 2016 2017 2018 2019

m Detentionprior to extradition £ Non-custodial measures of restraint

This article aimed at establishing and emulating the
relevant issues surrounding the detention of person
presumed of committing a criminal offense outside
the territory of Ukraine in respect with the provisions
adumbrated by the European Court of Human Rights
(ECtHR). The study was conducted through the prism
and euphoria of the national legislation and the relevant
case law of the ECtHR. Research national legislation of
Ukraine and the practice of the European Court of Hu-
man Rights in the field of extradition by one state to
another person suspected or accused of committing a
crime or a convicted offender. Implement a comprehen-
sive and systematic criminal law characterization of the
institution of extradition of persons who have commit-
ted a criminal offense, as well as the formulation on this
basis of scientifically sound proposals to improve the
legal regulation of relations in this area and law enfor-
cement practice. Define the concept of extradition of a
person. To analyze the features of the normative regu-
lation of detention of a person who has committed a
criminal offense outside the territory of Ukraine, enshri-
ned in current criminal procedure legislation.

¥ NGUINDIP, N.; ABLAMSKYT, S. Ensuting the right to liberty
and security of person in Ukraine and Cameroon: a comparative
analysis in the area of criminal justice. Commonwealth Iaw Review Jour-
naly n. 6, p. 281-304, 2020.
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Mentioned above methods were used in the paper
with the view of their interconnection and interdepen-
dence, which ensured comprehensiveness, complete-
ness and objectivity of the research. The methodolo-
gical basis is an interdisciplinary approach, where the
basis of the theoretical and practical component are
the fundamental provisions of the theory of criminal
proceedings. An objective analysis of the subject was
possible due to the use of a set of methods of general
and special scientific knowledge.

Modern methods of scientific knowledge were used
while writing the article. In particular, the method of
systematic analysis was used by the authors to analyze
the decisions of the ECtHR and the benefits of interna-
tional acts. The comparative legal method has helped to
reveal the peculiarities of national legislation of Ukraine
in compatison with international standards and norms’.

Dialectical method, according to which the studied
phenomena were studied in the unity of their factual es-
sence and legal form, which allowed to consider extradi-
tion in their constant development and to identify the con-
ditionality of such development. The dogmatic method
and the logical-legal method contributed to the study of
the legislation of Ukraine on criminal liability, other regu-
lations and bylaws, to clarify the content and meaning of
the concepts used in them, to identify shortcomings, jus-
tify conclusions and proposals for changes and additions.

The system-structural method was used to study
specific elements of criminal law governing the features
of the institution of extradition of persons who have
committed a criminal offense. Structural and functional
method, which contributed to a comprehensive study
of the unification of extradition rules. The modeling
method was used to formulate proposals for improving
the legislation of Ukraine on the institution of extradi-
tion of persons who have committed a criminal offense
in Ukraine, both in theoretical and practical terms'’.

Documentary analysis made it possible to develop
propositions and recommendations for improving the

’ EPIHIN, A.; ZAITSEV, O.; TATTANINA, L.; MISHIN, A. Ex-
tradition of a person for criminal prosecution: international law and
national aspects. Revista San Gregorio, v. 41, p. 121-127, 2020. DOI:
10.36097 /rsan.v1i41.1490.

1" BOGATYROVA, O.; BOGATYROV, 1; BOGATYROV, A
HRYTSAENKO, L.; YERMAKOVA, G. S. Criminological analysis
and its economic rate of the crime in the places of confinement of
Ukraine for the last decade (2010-2019). International Journal of Man-
agement, v. 11, n. 5, p. 1214-1224, 2020.

development of national legislation concerning the
exercise of departmental control over the activities of
judges. The bibliographic method provided the authors
with the opportunity to select the necessary number of
scientific sources focused on the issue. The researchers
used data from documentary study, ECtHR judgments,
decisions of national judges on the issue under study
and his experience as a police officer.

The fact that the main law governing issues of pro-
tecting the right of the offender is well articulated and
explained in the ECtHR system in which Ukraine is a
party. The ECtHR has established a standard in which
those involved in extradition must be respected by mem-
ber countries. Our main worry here is at the level of
Ukrainian domestic law as to extradition. What will be
the situation where the so called ECtHR standard con-
travenes that put in place by the country in question? Will
Ukraine jeopardize its territorial security and the most
fundamental, sovereignty in respecting the provisions of
the ECtHR system as to the subject matter in question?
We think this is aspect of rational and rethinking pla-
tform when aspect of state security and sovereignty is
threatened. It is acceptable concept that there is a need
of unifying laws especially in aspect of criminal procee-
dings, but as far as the security of the state is concerned
issues of this nature has to be questionable.

2 The need for recognizing and
determining the legal basis for the
extradition of offenders

Today United Nations (UN) documents are of great
importance. The UN works in several areas, including
upholding peace and security by helping nations and
parties negotiate with each other and by seeking pea-
cekeeping forces. It also delivers humanitarian aid and
promotes sustainable development across the globe.
Most relevant for this paper is that the UN works to
promote and protect human rights — those rights laid
out in the 1948 document, the Universal Declaration of
Human Rights. The UN upholds international law. The
Preamble to the UN Charter states that its purpose is
“to establish conditions under which justice and respect
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for the obligations arising from treaties and other sour-
ces of international law can be maintained”'!.

Of fundamental interest and explanation, the issue
of extradition of offenders is governed by the Conven-
tion on Legal Aid and Legal Relations in Civil, Family
and Criminal Matters of 1993'% This Convention was
ratified by the Law of Ukraine dated from October 10,
1994 with the appropriate reservations, and it became
effective for our country on April 14, 1995. We should
also name among important international documents
the Model Extradition Treaty, adopted by the Resolu-
tion of the General Assembly of the United Nations
on December 14, 1990". Equally important is the 1951
Convention relating to the Status of Refugees, the
Protocol on the Status of Refugees of 1967, to which
Ukraine acceded on January 10, 2002, and which in-
clude provisions on the extradition of offenders, as well
as the grounds for the extradition of persons granted
with the refugee status.

Since 1992 and till now, Ukraine has concluded a
number of bilateral international treaties with other
countries of the world regulating the issues of inter-
national cooperation in realizing criminal proceedings,
including during the extradition with different countries
with the aimed of ensuring that aspect of extradition
should be handled with utmost importance. The issue
here is that handling issue of extradition is a complex
and sometimes time demanding, as it can affect the rela-
tionship existing between the states of the said regional
grouping in question. But it is necessary to check the
capabilities of the Ukrainian state with the help of con-
cluded agreements to compromise its internal security,
adhering to the provisions of bilateral agreements.

The situation at hand becomes of high debate in
issues related to extradition, like that of bilateral inter-
national treaties of the former USSR are still in for-

' ROBINSON, M.; MOODY, L. Capital punishment, international
law and human rights. International Jonrnal of Criminal Justice Sciences, n.
142, p. 298-319, 2019. DOI: 10.5281/zenodo.3723480/.

2 CONVENTION on Legal Aid and Legal Relations in Civil, Fam-
ily and Criminal Matters. 1993. Available at: https://www.unhct.org/
protection/migration/4de4edc69/ convention-legal-aid-legal-rela-
tions-civil-family-criminal-cases-adopted.html. Access on: Apr. 2021.
1 UN GENERAL ASSEMBLY. Resolution 45/116. Model Treaty
on Extradition. 1990. Available at: https://zakon.rada.gov.ua/laws/
show/ru/995_687#. Access on: Apr. 2021.

" LAW OF UKRAINE. On the Accession of Ukraine to the Conven-
tion Relating to the Status of Refugees and the Protocol Relating to the Sta-
tus of Refugees. 2002. Available at: https://zakon.rada.gov.ua/laws/
show/2942-14#. Access on: Apr. 2021.

ce in Ukraine. They are applied within the succession
procedure, and are concluded with such states as: The
People’s Republic of Albania'®, the Federal People’s
Republic of Yugoslavia'®, the Iragi Republic'’, the Re-
public of Finland'®, the People’s Democratic Republic
of Algeria", the People’s Democratic Republic of Ye-
men®, the Tunis Republic”, the Republic of Cyprus™.

This notion of the law put in place has been a glo-
rified platform even though plagued with the problem
of enforcing laws regard to the situation, when it is ne-
cessary to extradite a person to a state, which has not
concluded an international treaty with Ukraine. In this
case, the practice of the ECtHR should be taken into
account. In particular, the § 87 of the judgment on
Ocalan v. Turkey, the ECtHR found out the following:
in regard to the arrangements on the extradition exis-
ting between the states, one of which is a party to the
Convention for the Protection of Human Rights and
Fundamental Freedoms, and another is not, the norms
established by the extradition treaty or, in the absence
of such a treaty, the terms of cooperation of such sta-
tes are also considered as essential factors to be taken

5 AGREEMENT between the Union of Soviet Socialist Republics
and the People’s Republic of Albania on the Provision of Legal As-
sistance in Civil, Family, Marital and Criminal Matters. 1958. Avail-
able at: https://zakon.rada.gov.ua/laws/show/008_002#. Access
on: Apr. 2021.

16 AGREEMENT between the Union of Soviet Socialist Republics
and the Federal People’s Republic of Yugoslavia on Legal Assistance
in Civil, Family and Criminal Matters. 1962. Available at: https://
zakon.rada.gov.ua/laws/show/891_001#. Access on: Apr. 2021.

7 AGREEMENT on Mutual Legal Assistance between the Union
of Soviet Socialist Republics and the Republic of Iraq. 1973. Avail-
able at: https://zakon.rada.gov.ua/laws/show/368_001#. Access
on: Apr. 2021.

8 AGREEMENT between the Union of Soviet Socialist Republics
and the Republic of Finland on Legal Protection and Legal Assistance
in Civil, Family and Criminal Matters. 1978. Available at: https://za-
kon.rada.gov.ua/laws/show/246_008#. Access on: Apr. 2021.

1 AGREEMENT between the Union of Soviet Socialist Republics
and the People’s Democratic Republic of Algeria on Mutual Le-
gal Assistance. 1982. Available at: https://zakon.rada.gov.ua/laws/
show/012_002#. Access on: Apr. 2021.

% AGREEMENT between the Union of Soviet Socialist Repub-
lics and the People’s Democratic Republic of Yemen on Legal As-
sistance in Civil and Ctiminal Matters. 1986. Available at: https://
zakon.rada.gov.ua/laws/show/887_003#. Access on: Apr. 2021.

2 AGREEMENT between the Union of Soviet Socialist Republics
and the Tunisian Republic on Legal Assistance in Civil and Crimi-
nal Matters. 1986. Available at: https://zakon.rada.gov.ua/laws/
show/788_050#. Access on: Apr. 2021.

2 AGREEMENT between the Union of Soviet Socialist Republics
and the Republic of Cyprus on Legal Assistance in Civil and Crimi-
nal Matters. 1984. Available at: https://zakon.rada.gov.ua/laws/
show/196_002#. Access on: Apr. 2021.
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into account in determining whether the arrest, which
became the basis of a complaint to the Court, is lawful.

In itself, the fact of compliance with the law on de-
tention in extradition proceedings is insufficient. The
decision must meet the criterion of good faith. This
was recalled by the European Court of Human Rights
in its judgment in Shiksaitov v. Slovakia® (application
no. 56751/16). The court concluded that the authorities
had not acted in good faith and that the grounds for the
applicant’s detention had lapsed. This violated Article 5
§ 1 of the Convention.

The risk of inhuman or degrading treatment to the
extradited person may be a legitimate ground for refu-
sing extradition in accordance with international agree-
ments. However, this risk must have a sufficient factual
basis. This has been pointed out by the European Court
of Human Rights in Romeo Castano v. Belgium®* (ap-
plication Ne 8351/17). The ECtHR emphasized that
the detection of a violation did not necessarily mean
that Belgium was obliged to transfer N.J.E. authorities
of Spain. The lack of sufficient factual support for the
refusal to extradite it led the Court to conclude that the-
re had been a violation of Art. 2. Nor has it in any way
diminished the Belgian authorities” obligation to verify
that N.J.E. to be treated contrary to Art. 3 of the Con-
vention in case of its transfer to the Spanish authorities.

In Novik v. Ukraine (2008), “the Court reiterates
that any deprivation of liberty under Article 5 § 1 (f)
of the Convention is justified only at the time of the
deportation and extradition proceedings. If this issue is
not considered in good faith, detention shall no longer
be justified under this paragraph.” In the present case,
the court ruled that “in the circumstances of the pre-
sent case it cannot be said that during the 28 days of the
applicant’s detention while the extradition proceedings
were in progress, the relevant authorities did not act
with due diligence”.

# CASE of Shiksaitov V. Slovakia. 2020. Application No.
56751/16 and 33762/17. Available at: https://hudoc.echr.
coe.int/fre# {%22tabview%22:[%22document%22],%22item
1d%22:[%22001-206369%22] }. Access on: Dec. 2020.

# CASE of Romeo Castafio V. Belgium. 2019. Application No.
8351/17. Available at: https://hudoc.cchr.coe.int/fre# {%22item
1d%22:[%22001-194618%22] }. Access on: July 2019.

» CASE of Novik V. Ukraine. 2008. Application No. 48068/06.
Available at: https://www.refwotld.org/cases, ECHR,496365562.
html. Access on: Dec. 2008.

The court ruled that when deciding on the extra-
dition of a foreigner to his homeland, the authorities
must take into account the state of health of the per-
son. Otherwise, the administrative measure can be re-
garded as inhuman treatment. The European Court of
Human Rights ruled in Khachaturov v. Armenia® (ap-
plication no. 59687/17). Suren Khachaturov, a Russian
citizen and former head of the state institution, was li-
ving in Yerevan when the Armenian authorities decided
to extradite him to Russia. There he was suspected of
committing corruption offenses”.

Khachaturov appealed against the decision on the
grounds that extradition and his transportation could
pose a risk to his health, as he had serious problems due
to a stroke. So the man referred to Art. 2 (right to life),
Art. 3 (prohibition of inhuman and degrading treat-
ment), Art. 18 (reservations on the application of res-
trictions on rights), Art. 34 (right to individual appeal)
and Art. 38 (adversarial proceedings) of the Convention
for the Protection of Human Rights and Fundamental
Freedoms.

The Strasbourg Court agreed that if the applicant
was extradited to Russia without a proper assessment
of his health, the Armenian authorities would violate
Article 3 of the Convention. As regards the application
of the interim measure under Rule 39 of the Regula-
tion, the ECtHR confirmed its validity until that deci-
sion became final or until further notice. The ECtHR
also ruled that the detection of a potential violation of
Art. 3 of the Convention constituted in itself sufficient
just satisfaction for any non-pecuniary damage which
might have been inflicted on the applicant.

The fact itself of the refugee’s extradition as a re-
sult of the cooperation of the states does not make the
detention unlawful and, accordingly, does not provide
reasons to any questions under the Article 5 of the
Convention for the Protection of Human Rights and
Fundamental Freedoms®. Considering this decision,
one can understand that even in cases, when a person

% CASE of Khachaturov V. Armenia. 2021. Application No.
59687/17. Available at: https://hudoc.echr.coc.int/fre# {%22item
1d%22:[%22002-13317%22]}. Access on: June 2021.

27 STANIC, M. Neophodnost odredivanja pritvora i naknada Stete
u praksi Evropskog suda za ljudska prava-smernice za Srbiju. In:
Prouzrokovanje stete, naknada stete i osiguranje. Beograd: Institut Za Up-
oredno Parvo, 2019. p. 269-281.

% CASE of Ocalan V. Turkey. 2005. Application No. 46221/99.
Available at: https://hudoc.echr.coe.int/eng# {%622item
id%22:[%22001-69022%22]}. Access on: Apr. 2021.
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has been apprehended on the territory of Ukraine and
who is a citizen of a non-member state of the Council
of Europe, such a detention can be admitted legal.

Recently, the relevant practice of the ECtHR has
been formed regarding the violations by Ukraine of the
Articles 3, 5, 6 of the Convention for the Protection of
Human Rights and Fundamental Freedoms while hea-
ring the extradition cases by national courts. An exam-
ple of this may be the following rulings in the cases of
Novik v. Ukraine?, Soldatenko v. Ukraine™, Kreydich v.
Ukraine™, Khomullo v. Ukraine™. Consequently, these
and other rulings of the ECtHR should be taken into
account in the law-enforcement practice of law enfor-
cement authorities, the extradition court.

In Soldatenko v. Ukraine, the court noted that

the purpose of Article 5 § 4 of the Convention is to
protect the right of persons detained and detained
to judicial review of the lawfulness of the measure
applied to them. Appropriate remedies should be
available to the detainee during his or her detention
and enable him or her to obtain immediate judicial
review of the lawfulness of his or her detention
and, in appropriate circumstances, to obtain his or
her release.

That is, in this case, the court found a violation of
the right to defense during the extradition procedure.

Some principles of extradition are common to
many countries. For example, many states have waived
their obligation to extradite their citizens. Indeed, the
Constitutions of Slovenia and Colombia prohibit the
extradition of their citizens. In Argentina, the United
Kingdom, and the United States, citizens can only be
extradited if the extradition treaty allows it. Another
common principle of “double crime”, which states
that the alleged crime for which extradition is requested
should be enshrined in law in both the requesting and
the requested countries. In accordance with the prin-
ciple of specificity, the requesting State may prosecute

# CASE of Novik V. Ukraine. 2008. Application No. 48068/06.
Available at: https://www.refwotld.org/cases, ECHR,496365562.
html. Access on: Dec. 2008.

% CASE of Soldatenko V. Ukraine. 2008. Application No.
2440/07. Available at: https://hudoc.echr.coe.int/eng# {%022item
id%22:[%22001-89161%22]}. Access on: Apr. 2021.

' CASE of Kreydich V. Ukraine. 2009. Application No.
48495/07. Available at: https://hudoc.cchr.coe.int/eng# {%022item
id%22:[%22001-96116%22]}. Access on: Apr. 2021.

2 CASE of Khomullo V. Ukraine. 2014. Application No.
47593/10. Available at: https://hudoc.cchr.coe.int/eng# {%022item
id%022:[%22001-148229%22] }. Access on: Apr. 2021.

a person only for the offense for which he or she was
extradited and may not extradite a detainee to a third
country for offenses committed prior to initial extra-
dition. At the same time, the latest developments in
the national legislation of a number of countries move
away from the “strict” ban on extradition and provi-
de for certain exceptions to this rule. Examples of this
kind can be found in the legislation of Kazakhstan and
Georgia, which allow the extradition of citizens in cases
provided for by international treaties.

One of the most contentious issues concerning ex-
tradition is the exception for most political crimes, the
standard provision in most extradition laws and treaties
that gives the requested State the right to refuse extra-
dition for political crimes. Although this exception may
have acquired the status of a general principle of law,
its practical application is far from resolved. The evo-
lution of international law and the development of an
almost general consensus, condemning some forms of
criminal behavior, have limited the scope of this prin-
ciple, so that it now excludes the most serious interna-
tional crimes, such as genocide, war crimes and crimes
against humanity. Apart from these and some other
cases, however, there is very little agreement on what
constitutes a political crime, and thus states can exercise
considerable freedom of application except for political
crimes.

That is why, despite the numerous extradition agree-
ments that exist throughout the world community,
there are still cases of illegal international extradition.
Such incidents have repeatedly attracted the attention
of the world press and even provoked heated discus-
sions within the UN, as states allege violations of their
sovereignty. Probably the most nototious cases of ille-
gal international extradition occurred in the last half of
the twentieth century, such as the abduction by Israeli
agents in 1960 of Nazi war criminal Adolf Eichmann
from Argentina and the 1989 extradition of Panama
General Notiega’s gunboat to the United States.”

Thus, the system of sources of law regulating the
issue of extradition consists of generally accepted
principles and norms of international law, internatio-
nal treaties of Ukraine, the Constitution, the Criminal
Procedure Code of Ukraine (heteinafter the CPC of

% BUTKO, L. A. Extradition of a person who has committed a
criminal offense (extradition): some theoretical and practical aspects.
International Scientific Journal Internanka, n. 21-26, p. 87-96, 2018.
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Ukraine), the Criminal Code of Ukraine, ECtHR R ru-
lings, norms of other regulatory acts. At the same time,
it should be emphasized that the procedural aspects
of the extradition, and in particular the application of
preventive measures, are regulated by special bilateral
treaties that most accurately take into account the pecu-
liarities of the legislation of both states.

3 Understanding the Phenomenon
of Detention of a Person Who
Commiitted a Criminal Offense
outside the Territory of Ukraine

Crime at today’s stage of society is an extremely se-
rious threat to its further development. Over the years,
crime has become dangerously transnational in nature.
Today, it is quite difficult for the government of any
state to take measures that are effective in combating
crime without taking any form of international coope-
ration. All States must understand that none of them is
fully protected from transnational crime. As a result, in
international law, the fight against crime is one of the
priority areas of international cooperation of all states
and creates the need for cooperation between states in
these conditions. Given that Ukraine has become the
object of growing interest of international criminal
groups (for example, in the areas of money laundering,
illegal migration, trafficking in human beings, weapons,
dangerous materials, drugs, etc.), the solution of impoz-
tant socio-economic, political and other goals for Ukrai-
ne it is practically impossible without her participation
in international cooperation in the fight against crime,
in the activities of international law enforcement orga-

nizations.

Therefore, Ukraine’s participation in international
cooperation in the fight against crime, in full complian-
ce with the principles of international law is necessary.
It is logical that such cooperation with the countries of
the world and international organizations is a guarantee
of elimination of many problems not only of foreign
policy, foreign economic, but also internal character.
The need for international cooperation in the fight
against crime for Ukraine requires a more detailed com-
prehensive study of certain issues related to this activity.
Certain problematic issues of international cooperation
in the fight against crime, including with the participa-

tion of Ukraine, are increasingly becoming the main to-
pic for discussion in the media, as well as the subject of
discussion in science.

It should be added that an important foreign po-
licy task for Ukraine is to create and ensure a secure
international environment, improve cooperation in
preventing transnational crime in the international and
regional dimensions, which in turn will ensure and pro-
mote Ukraine’s development. The state wants to obtain
for itself a high geopolitical status of a full-fledged and
equal subject in the system of international relations,
to establish itself as a reliable partner in resolving com-
plex issues related to cooperation in combating crime.
Extradition and detention is a pre-extradition stage of
the cooperation between states in the field of counte-
raction to crime and is carried out in order to ensure the
possibility of sending a request for extradition by diplo-
matic channels, which may last a long time and make it
impossible to hide suspects from pre-trial investigative
agencies and the court.

International cooperation in the criminal prosecu-
tion of perpetrators of crimes is an impetus for the mo-
dernization of law enforcement, regardless of existing
contradictions. The execution of extradition is a mani-
festation of the goodwill of the issuing state and a con-
firmation of its adherence to global standards for the
protection of values that are significant for humanity
from unlawful encroachments. In this regard, the extra-
dition of persons who have committed not only con-

ventional but also conventional crimes is carried out™.

The freedom of the individual is ensured by the fact
that the citizen, a suspect in the commission of a cri-
me may be detained only for reasons specified by law.
Appropriate understanding of them is the foundation
for legislative work in the field of procedural regulation.
otherwise, this may lead to legal grounds for detention
by an authorized official that do not correspond to the
very nature and purpose of the institution, which may
result in certain inconsistencies and conflicts in law en-
forcement practice. This contributes to the need for a
more extensive analysis of the grounds for detention
of a person suspected of committing a criminal offense

* CHERNIAVSKYI, S; HOLOVKIN, B; CHORNOUS, Y;
BODNAR, V.;; ZHUK, I. International cooperation in the field of
fighting crime: directions, levels and forms of realization. Journal of
Legal, Ethical and Regulatory, n. 223, p. 1-11, 2019.
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and to address the issue of the expediency of expanding
their list, taking into account international legal models.

The provisions of the Article 582 of the CPC of
Ukraine determine the specifics of the detention of a
person, who has committed a criminal offense outsi-
de Ukraine. It should be noted that such a detention
is carried out on the territory of Ukraine, therefore,
we should take into account operation principle of the
CPC in the space. According to this principle, criminal
proceedings on the territory of Ukraine are carried out
on the grounds and in the manner prescribed by the
CPC, regardless of the place of the criminal offenses
commission. Besides, Part 1 of the Article 582 of the
CPC of Ukraine states that the detention of a person
on the territory of Ukraine wanted by a foreign state in
connection with the commission of a criminal offense
is carried out by an authorized official. Considering the
above mentioned, it can be argued that in the case of
the commission of a criminal offense outside of our
state, the procedure for his detention on the territory
of Ukraine is regulated by the criminal procedural legis-
lation of Ukraine.

In accordance with Part 7 of the Article 582 of the
CPC of Ukraine, the procedure for the detention of
such persons and consideration of complaints about
their detention is carried out in accordance with the
Articles 206, 208 of the CPC of Ukraine, taking into
account the specifics established by the Section IX of
the CPC of Ukraine International Cooperation in the
Course of Criminal Proceedings. Considering the pro-
visions of the Article 208 of the Criminal Procedural
Code of Ukraine, an authorized official who has carried
out the detention of a person (including a person who
committed a criminal offense outside Ukraine) must im-
mediately inform the detainee the grounds for detention
and state the offense he is suspected of committing in a
language which he understands, as well as to explain his
rights. At the same time, a protocol is drawn up on the
detention of a person suspected in committing a crime.

The specifics of the detention of a person who
committed a criminal offense outside of Ukraine are,
above all, in the order of informing prosecutors of di-
fferent levels about such a detention. If in the case of
the detention of a person in accordance with the Arti-
cle 208 of the CPC of Ukraine we just need to send a
copy of the detention report to the prosecutor, then in
case of apprehension of a person wanted by a foreign

state, in accordance with the Article 582 of the CPC of
Ukraine we have immediately to inform the prosecutor
about such an action, within the territorial jurisdiction
of which the detention was carried out, and to send him
a written notification. Such a notification must contain
detailed information on the grounds and reasons for
the detention, with a copy of the detention protocol.

The prosecutor, within the territorial jurisdiction of
which the detention was carried out, must:

1) verify the legality of the detention of a person
wanted by the competent authorities of foreign states.
In this case, in our opinion, the prosecutor must che-
ck the observance of national legislation on the legality
of the procedure and the grounds for the detention of
such a person. The prosecutor must also verify the cor-
respondence of the detained person to the wanted per-
son and the possibility of extradition to the requesting
party and the proper reason for extradition;

2) execute and immediately send a notice of the de-
tention of a person wanted by the competent authorities

of foreign states to the relevant regional prosecutor’s
office®.

The central bodies of Ukraine for extradition are the
Prosecutor General’s Office of Ukraine (for the extra-
dition of suspects in criminal proceedings at the stage
of pre-trial investigation) and the Ministry of Justice of
Ukraine (for the extradition of defendants convicted in
criminal proceedings at the stage of trial or execution).
No later than 60 hours after detention, the person must
be brought to court for consideration of one of the
requests: for temporary arrest (if no request for extra-
dition (extradition) has been received or for extradition
arrest (if a request for extradition (extradition) has been
received) Most often, at this stage a request for extra-
dition has not yet been received, so the prosecutor is
forced to apply to the court for temporary detention
for up to 40 days, which must be considered by the in-
vestigating judge as soon as possible, but no later than
seventy-two hours. According to the results of the trial,
the investigating judge may rule on the application of
temporary arrest or refusal to apply temporary arrest, if
there are no grounds for his election. It should be noted
that Part 6 of Article 583 of the CPC of Ukraine does
not provide for alternative, a more lenient, precautiona-

% CRIMINAL Procedure Code of Ukraine. 2012. Available at:
https://zakon.rada.gov.ua/laws/show/1001-05#. Access on: Apt.
2021.
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ry measure (house arrest, bail, personal commitment).
That is, the investigating judge may or may not apply
you are suspended, or your application is denied and
you are released from custody.

4 Rationale for Detention of a
Person Wanted by the Competent
Authorities of Foreign States

The Article 208 of the CPC of Ukraine contains
cases, when it is possible to detain a person suspected
of committing a crime. However, they are related to
the time of the crimes commission (for example, if a
person was caught in the commission of a crime or an
attempt to commit it, or if the witness, including the
victim, ot a set of obvious signs on the body, clothing,
or place immediately after the crime was committed, in-
dicate on the fact that this person has just committed a
crime) or there are reasonable grounds to believe that a
possible escape is possible in order to evade the criminal
liability of a person suspected of committing a serious
or particularly serious corruption offense, classified by
the law to jurisdiction of the National Anti-Corruption
Bureau of Ukraine.

According to the research, authorized persons du-
ring the detention of a person in accordance with the
Article 582 of the CPC of Ukraine refer to the reports
of the Ukrainian Bureau of Interpol of the National
Police of Ukraine on finding a wanted person. Thus,
one of the tools of extraterritorial prosecution by a law
enforcement agency is cooperation within the Interna-
tional Criminal Police Organization, which is abbrevia-
ted to Interpol. Interpol is an international organiza-
tion headquartered in Lyon, France, which includes 194
member states. Its main purpose is to ensure access of
law enforcement agencies of the participating States to
information on crimes committed and persons suspec-
ted of committing them, as well as technical support
in the process of maintaining information databases
and access to them. Interpol databases can be viewed
as a global instrument for combating crime, in patticu-
lar for the prevention, detection and investigation of
crimes, the detection of persons (suspects, defendants,
convicts, missing persons), vehicles, items and objects,
identification of persons who cannot report any infor-
mation about themselves, including sick people and

children, unidentified corpses, etc. One of the key func-
tions of the Interpol General Secretariat is the creation
and guarantee of operation of international databases
of forensic and investigative information.

The National Bureau has the right to issue 8 diffe-
rent types of circulars (messages), 7 of which are given
the appropriate color, based on their purpose: red, blue,
green, yellow, black, orange and purple. The most com-
mon is the “red” circular, which means that the compe-
tent authorities of the Member States of Interpol un-
dertake to arrest a person in the event of his detention
on their territory. The purpose of the publication may
be different. Search for missing persons (yellow card),
collection of information on persons who may have
committed a crime (blue card), reports on persons who
have previously committed crimes and may be dange-
rous to society (green card), and others. However, the
most popular is the “red card”, which is necessary to
establish the whereabouts and arrest of the wanted per-
son for further extradition, or similar legal actions. The-
refore, the record of a certain person may be displayed
on the Organization’s website or be available only to
law enforcement agencies of other states. As he only
testified that one of the member countries of the or-
ganization had issued a decision on her arrest.” In the
frames of our study, the most interesting is the database
Persons or a red-corner message that contains the des-
cription of the appearance, photographs, fingerprints,
passport numbers and other documents of the wanted
person, legal information a crime for the commission
of which a person is suspected, the articles of the cri-
minal law this act is provided for, what punishment is
applied for the commission of such crimes, reference
to details of the court decision which determined a pre-
ventive measure, the probable countries of residence.

It should be emphasized that the Interpol red-corner
message (the database Persons) is not itself a reason for
the detention, but is published on the basis of a court
decision of the state, which detects a person (in parti-
cular, a warrant for arrest). We believe that the reason
for the detention of a person who committed a crimi-
nal offense outside of Ukraine, in accordance with the
Article 582 of the CPC of Ukraine is the existence of
a procedural document on the election of a preventive

% BAKONINA, E. Search by Interpol- how to stop, and how to
prevent. 2021. Available at: https://jutligaligazakon.net/anali-
tycs/201226_rozshuk-nterpolom-yak-pripiniti--yak-zapobgti. ~ Ac-
cess on: Apr. 2021.
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measure for such a person by the competent authorities
of a foreign state or another order, which has the same
force and issued in accordance with the procedure pro-
vided by the legislation of a foreign state (for example,
a European order or preventive arrest under the legisla-
tion of the Republic of Moldova).

Regarding the above mentioned and in order to de-
termine the reasons for the detention of a person who
committed a criminal offense outside Ukraine, we be-
lieve it is necessary to supplement Part 1 of the Article
582 of the CPC of Ukraine with the following wording:
... Detention of a person who committed a criminal
offense outside Ukraine is carried out in case of the
election of a preventive measure by a competent au-
thority of a foreign state’”. All these procedures put in
place is important in effecting the phenomenon of ex-
tradition and detention, but the question one need to be
answering now is in determining whether the measures
posits by the law are implemented within the confines
of the Ukrainian territory.

It will be of no it little use of establishing measu-
res by the various criminal proceedings dispositions,
and these instruments becomes mere dressing and ad-
mirable platform with no grounds of implementation.
The issue here is not even the extradition or detention
process in nature, we just have to understand here that
aspect of human rights protection is always necessary
in every stage of the criminal proceedings whether the
person committed the offence or not. There is the need
in ensuring that the fundamental human rights of the
accused or offender should be respected by both coun-
tries be it residing country or country demanding the
extradition. In case such human right is not respected,
then it will therefore affect the raison d’étre of the hu-
man rights system especially that put in place by the
European Human Rights system. As we have already
mentioned, at each stage of the person have a certain
amount of guarantees, and this procedure can be con-
sidered a kind of guarantee that ensures the adoption
of an impartial and appropriate bylaws decision on the
extradition of such persons. This procedure is perma-
nent, and the violation of the stages of certain proce-
dures entails the illegality of the decision, and in each
of the stages of violation of procedural guarantees,

37 CRIMINAL Procedure Code of Ukraine. 2012. Available at:
https://zakon.rada.gov.ua/laws/show/1001-05#. Access on: Apt.
2021.

which are inherent in a particular stage, becomes the
basis for appealing the extradition decision. The proce-
dural nature of extradition procedures makes it possible
to talk about the differentiation of these guarantees in
accordance with each of the stages of the extradition
process.

5 The Issues of Implementing
Individual Rights of the Detained
Person

In every matter relating to criminal proceedings, one
of the fundamental rights of the detainee is the right
to be immediately informed in a language understan-
dable to him about the reasons for his arrest and about
any charges against him. This is directly indicated in the
Article 5 § 2 of the Convention for the Protection of
Human Rights and Fundamental Freedoms. The Court
noted in §§ 27 and 28 of the ECtHR judgment of Van
der Leer v. the Netherlands, that there are no grounds
for excluding a person who is detained in custody for
the extradition purpose from the scope of the Article
5§ 2%,

Similar provisions are established in the national le-
gislation. Thus, according to Part 4 of the Article 208
of the Criminal Procedural Code of Ukraine, an au-
thorized official who has carried out the arrest, must
immediately inform the detainee the grounds for his
detention and the commission of which offense he is
suspected of in a language, which he understands, and
to explain his rights. Besides, Part 5 of the Article 208
of the CPC of Ukraine provides for the drafting of
a protocol on the detention of a person suspected of
committing a crime, which is signed by the person who
executed it and the detainee. Also, Part 4. of the Article
104 of the CPC of Ukraine states that before signing
the protocol participants of the procedural action are
given an opportunity to get acquainted with the text of
the protocol. In order to properly exercise human ri-
ghts, the legislator in Part 2 of the Article 581 of the
CPC of Ukraine provided that the person who is under
the consideration of the extradition and who does not
speak the state language, shall be provided with the ri-
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ght to make statements, to file a petition, to speak in the
court in the language he speaks, to use the services of
an interpreter, and to obtain a translation of a court de-
cision and the decision of the central agency of Ukraine
in the language he used during the process.

However, these provisions do not answer such
questions. How can the authorized official to inform
immediately the reasons for the detention of a person
who does not speak the state language? What is the re-
quired scope of information about the reasons for the
detention? Besides, how can a detainee get acquainted
with the protocol and sign it without proper acknow-
ledgement? In this case, it is provided that in case of
the detention of a person in accordance with the Arti-
cle 582 of the CPC of Ukraine, an authorized official
must immediately engage an interpreter. However, prior
to the arrival of an interpreter, an authorized official
must process the detention in a procedural manner by
executing a protocol. In the nearest future, upon arrival
of an interpreter, the detention protocol must be trans-
lated into a language understandable for the detainee
and all the provisions of Ukrainian legislation must be
explained to him. The problem of practical and orga-
nizational nature lies precisely how fast the interpreter
may arrive. Therefore, the investigator, the prosecutor
must take measures to quickly ensure the arrival of an
interpreter in order to comply with all the rights of the
detained person.

In regard to the clarification of the issue of esta-
blishing the required scope of information on the rea-
sons for the detention, one should refer to the practice
of the ECtHR. The adequacy of the provided informa-
tion should be assessed according to the specific circu-
mstances of each case”. However, the simple indica-
tion of the legal grounds for the arrest is not sufficient
to comply with the objectives of the Article 5 § 2 of
the Convention for the Protection of Human Rights
and Fundamental Freedoms®. Arrested persons must
be informed in a simple, accessible, non-professional
language of substantial legal and the actual reasons for
the arrest, in order to enable them, if they deem it ap-

¥ CASE of Fox, Campbell and Hartley V. The United King-
dom. 1990. Applications No.12244/86; 12245/86; 12383/86.
Available at: https://hudoc.cchr.coe.int/eng# { %022item
id%22:[%22001-57721%22]}. Access on: Apr. 2021.

# CASE of Murray V. The United Kingdom. 1994. Application
No. 14310/88. Available at: https://hudoc.echr.coe.int/eng# {70221
temid%22:[%22001-57895%22] }. Access on: Apr. 2021.

propriate, to go to court to appeal the lawfulness of
the arrest in accordance with the Article 5 § 4 of the
Convention for the Protection of Human Rights and
Fundamental Freedoms*..

However, the Article 5 § 2 of the Convention for
the Protection of Human Rights and Fundamental
Freedoms does not require the information to include
a complete list of convictions against the arrested per-
son*. The ECtHR points out that in case, when a pet-
son is arrested for the purpose of the extradition, the
information may be provided to a lesser extent®, since
the arrest for such purposes does not require the exis-
tence of a judgment on the merits of the convictions.
However, such persons must be provided with sufficient
information to enable them to go to court to consider
the lawfulness of their detention in accordance with the
Article5 § 4 of the Convention for the Protection of
Human Rights and Fundamental Freedoms*.

One of the fundamental rights of every person is
the right to protection, guaranteed both at the interna-
tional and national levels. The paragraph 2 of Part 1 of
the Article 581 of the CPC of Ukraine guarantees the
right to have a defense counsel and meet with him un-
der conditions that ensure the confidentiality of com-
munication, the presence of a defense counsel during
interrogations to a person who is under the procedure
of extradition. Under these provisions, a person has the
right either to independently invite a lawyer or, at his
request, a defense counsel must be involved by an in-
vestigator, a prosecutor, an investigating judge, a court.
However, the participation of a defense counsel in the
process of solving the issue of extradition of a person
is not mandatory.

At the same time, we are convinced that the person
who is under the procedure of extradition must be gua-
ranteed with the obligatory participation of the defense
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dom. 1990. Applications No.12244/86; 12245/86; 12383/86.
Available at: https://hudoc.echr.coe.int/eng# {%622item
id%22:[%22001-57721%22]}. Access on: Apr. 2021.
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counsel. This is due to the fact that a detained person
who committed a criminal offense outside Ukraine may
not understand the provisions of the Ukrainian crimi-
nal and criminal procedural legislation, which puts the
person who is the subject to extradition and the crimi-
nal justice authorities in an admittedly unequal position.
It is also important that such a person does not unders-
tand his rights and mechanisms for their implementa-
tion and protection. Regarding the above mentioned,
we believe that the current legislation must provide the
obligatory participation of a defense counsel while con-
sidering the issue of extradition of a person.

6 Concretising the Place of Detention
in Ukrainian Positive Law

Article 29 of the Constitution of Ukraine stipula-
tes that the justification for holding a person in custody
as a temporary preventive measure must be checked by
the court within seventy-two hours®. Provisions of the
Article 211 of the CPC of Ukraine established that the
term of detention of a person without the order of
an investigating judge, the court cannot exceed seventy-
-two hours from the moment of detention. The period
of detention of a person established by the legislator
for 72 hours is also referred to the detention of a per-
son wanted by the competent authorities of foreign sta-
tes. Besides, according to the paragraph 1 of Part 6 of
the Article 582 of the CPC of Ukraine, such a person
must be transferred to an investigating judge within six-
ty hours from the moment of his detention to consider
a motion to elect a preventive measure in the form of a
temporary or extradition arrest. Otherwise, such a per-
son should be released. Part 5 of the Article 583 of the
CPC of Ukraine established that a petition for a tem-
porary arrest should be considered by the investigating
judge as soon as possible but not later than seventy-two
hours after the person was detained. That is, an inves-
tigating judge has no more than 12 hours to establish a
detainee’s personality, to decide on the legality of the
detention of a person wanted by the competent autho-
rities of foreign states and to make a decision on the
application of a temporary or extradition arrest.

# UKRAINE. [Constitution (1996)]. The Constitution of Ukraine.
Available at:  https://zakon.rada.gov.ua/laws/show/254k/96-vr.
Access on: Apr. 2021.

The CPC of Ukraine also provides certain specific
rules for the detention of a person declared to be inter-
nationally wanted. Thus, after the detention of a per-
son declared to be internationally wanted, no later than
forty-eight hours after he is brought to the place of the
criminal proceedings, the investigating judge, the court
with the participation of the suspect, accused should
consider the use of the chosen preventive measure in
the form of detention or his change to a milder preven-
tive measure (Part 6 of the Article 193).

In resolving these issues, we should also consider
the paragraph 4.8. of the Instructions on the procedure
of using the possibilities of the Interpol National Cen-
tral Office in Ukraine by law enforcement agencies to
prevent, detect and investigate crimes dated from Janua-
ry 09, 1997, which states that in case of apprehension
or establishment of the wanted persons location on the
territory of Ukraine, the initiator of his international
search is obliged immediately , but in any case no later
than 5 days, to inform the NCB in order to inform the
law enforcement agencies of foreign countries about
the termination of the search®.

An analysis of judicial practice demonstrates that
there are cases, when prosecutors after the detention of
a person file a motion for a temporary arrest in those
cases, when we establish the circumstances under whi-
ch the extradition is not carried out. For example, on
January 10, 2017 a prosecutor of Kelmenetsky local
prosecutor’s office appealed to the Kelmenetsky district
court of the Chernivtsi region with the motion to apply
temporary arrest to a citizen of the Republic of Moldo-
va PERSON_5, since at 14:50 on January 7, 2017 at the
border crossing point Rososhany a detained citizen of
the Republic of Moldova PERSON_5 who, according
to the report of the working apparatus of the Ukrainian
Bureau of Interpol of the National Police of Ukraine,
is wanted by the law enforcement agencies of Romania
for the purpose of arrest and subsequent extradition
to Romania for criminal prosecution for committing a
crime of the category of fraud smuggling.

The motion was accompanied by a decision of the
court on the right and will to preventive arrest of the

¥ UKRAINE. The Order of the Ministry of Internal Affairs.
The Prosecutor General’s Office of Ukraine. Security service of
Ukraine. On the statement of the Instruction on the order of use of opportuni-
ties of NCB of Interpol by the law enforcement agencies. 1997. Available
at: https://zakon.rada.gov.ua/laws/show/z0054-97 /page#t. Access
on: Apr. 2021.
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PERSON for a period of 30 days from the date of this
measure. During the trial, it was found out that the de-
tainee PERSON was accused of smuggling cigarettes
on the territory of Romania, whereas, according to the
legislation of Ukraine, such actions are not criminally
punishable and do not provide imprisonment. There-
fore, the court issued a ruling to refuse to apply a tem-
porary arrest (Decision No 717/19/17, 2017). Conse-
quently, the investigating judge quite rightly refused to
apply a temporary arrest, since the crime for which the
person was detained did not impose a sentence of im-
prisonment under the law of Ukraine.

Thus, it can be determined that the detention of a
person who committed a criminal offense outside of
Ukraine is a temporary preventive measure that is ap-
plied to a person declared to be wanted by a foreign
state in case of the election of a preventive measure
by the competent authority of a foreign state. It should
be emphasized that the procedure for the detention
of such persons is carried out in accordance with the
criminal procedural legislation of Ukraine. However,
in resolving the issue of the lawfulness of detention,
the investigating judge must take into account both the
provisions of the current CPC of Ukraine regarding the
procedure for detention and the procedural execution,
as well as special bilateral treaties that most accurately
take into account the peculiarities of the legislation of
both states.

It should be added that generally accepted interna-
tional standards in the field of rights are necessary for
extradition human rights, in particular regarding the
right to life, liberty and security of person, to judicial
protection, etc. Therefore, the legal regulation of extra-
dition plays an important role, as well as the refusal to
extradite, if we talk about the threat of non-compliance
with these standards. We believe that the instrumental
potential of law shows that there is no complex pro-
blem in the field of human rights (as well as any other
complex problem of our time), which with sufficient
mastery of mechanisms and legal tools could not find
a proper solution according to civil society and legal
logic*. Therefore, modern approaches to extradition
issues, regulating its procedural order and taking into
account international human rights standards, orient
national criminal procedural legislation to the obser-

Y7 ALEKSERV, S. S. Mystery is right: his understanding, appoint-
ment, social value. Moscow: NORMA, 2001.

vance of human and civil rights at all stages of extra-
dition proceedings, which is a necessary guarantee of
ensuring the rights of persons involved in the criminal
justice system in general and extradition proceedings in
general.

7 Conclusions

Today, there is an intensification of cooperation be-
tween international and domestic criminal law, aimed at
uniting the efforts of states in the fight against crime.
Such cooperation has become the basis for improving
the rules for providing legal assistance and extradition
of persons who commit criminal offenses, as well as
for the further development of the institution of ex-
tradition. The desire of each state to combat criminal
activity is the basis for concluding relevant international
agreements, in which extradition deserves special atten-
tion as a tool to ensure the inevitability of punishment
and responsibility of the perpetrators. However, the de-
velopment of normative regulation of the extradition
institution is hindered by the national specifics of the
procedure for extradition of persons who have com-
mitted a criminal offense, which is reflected in the re-
levant legislation of Ukraine. Thus, the issue of forma-
tion and consolidation of the institution of extradition
in the domestic legislation is due to the lack of until
recently in the criminal procedure legislation of Ukraine
norms aimed at legal regulation of relevant relations in
this area.

Ukrainian law pays considerable attention to the
protection of individual rights during extradition, al-
though there is a need to improve it. The purpose of
extradition should be the legal administration of justice
over a person without violating his rights and freedoms.
Given the modern development of the legal society, the
protection of human rights, the institution of extradi-
tion needs further study and improvement.

It should be concluded that the use of preventive
measures against a person who committed a criminal
offense outside of Ukraine is an integral part of the ex-
tradition institution in criminal procedural and interna-
tional law. It should be emphasized that the provisions
of the current criminal procedural law that regulates the
procedure of the application of preventive measures
during the extradition are to be improved and brought
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into line with international legal acts, in particular, it is
necessary:

1) to determine the grounds for the detention of a
person who committed a criminal offense outside the
borders of Ukraine, which is the existence of a proce-
dural document on the election of a preventive measu-
re for such a person by the competent authorities of a
foreign state or another order which has the same force
and issued in accordance with the procedure provided
for by the legislation of a foreign state;

2) to provide the obligatory participation of a de-
fense counsel in the process of extradition of a person
who committed a criminal offense;

3) to determine the content and requirements for
applying the temporary arrest and extradition arrest;

4) to exclude the provision of the Article 585 of
the CPC of Ukraine as contradicting the international
obligations of Ukraine;

5) we suggest to amend Part 2 of the Article 52 of
the CPC of Ukraine with the clause 10 in the following
wording: in the process of extradition of a person
who committed a criminal offense from the moment
of apprehension of a person who committed a crimi-
nal offense outside of Ukraine. We should stress that
in case, when the lawyer does not speak the language
spoken by the client, their meetings should be conduc-
ted in the presence of an interpreter.

Thus, it is necessary for domestic law to meet the
standards of the so-called “True laws” established by
the Convention. More precisely, it is a standard that re-
quires the precision of the law, which allows a person
to predict the consequences of his actions or inactions.
It is also understandable that, in addition to precision,
which in any case enables predictability of the law, the
existence of clear procedural provisions is required.
These preconditions which are in the competence of
the legislator and which the legislator, above all, should
take into account. However, when a valid law is adop-
ted, it is up to the persons ordering detention to take a
sensitive approach to ensure that detention is applied in
accordance with its purpose.

As we have defined in the article, extradition is the
transfer of a person by the competent authorities who
have committed a crime in the State in whose territory
he is located to the requested State if such crime has
caused significant harm. As a rule, extradition is carried

out on the basis of an agreement between the respective
states. It can be either a bilateral treaty or a multilateral
convention, to which both the inviting and the invited
state must be parties. An example of such a conven-
tion is the European Extradition Convention of 1957.
In principle, extradition can be carried out without a
contract, if required by the law of the invited party. The
“extradition” of international crimes requires a revi-
sion of a number of international treaties, in particular,
provisions that can be used to prevent the implementa-
tion of criminal proceedings for international crimes,
and even more, the interests of the world community
in combating international crime. On the positive side,
in recent years, considerable attention has been paid to
the study of the institution of extradition, as well as to
ensuring the rights and freedoms of the person against
whom such a decision is made, which is reflected in the
new criminal procedure legislation.
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