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The rights to memory and truth in the inter-
american paradigms of transitional justice:
the cases of Brazil and Chile*

Os direitos a memoria e a verdade nos
paradigmas interamericanos da justica de
transicao: os casos do Brasil e do Chile

Bruno Galindo**

Juliana Passos de Castro***

ABSTRACT

The paper deals with the rights of society to the truth and the memory
regarding serious violations of human rights during authoritarian regimes.
To do so, the legal parameters of transitional justice established by the juris-
prudence of the Inter-American Court of Human Rights and, from them,
the methods of comparative law are used, directing the analysis to a com-
parison between the experiences of commissions of truth and memory in
Brazil and Chile, observing their positive and negative points, based on the
established objectives to favour the consolidation of a democratic State with
rule of law where the knowledge and memory of the truth can avoid new
authoritarian regimes. With this objective, a qualitative research was carried
out on the truth commissions established by official initiative in Brazil and
Chile, from their official reports. The obtained results relate to the verifica-
tion of the level at which these countries are in terms of concretization of
memory and truth, based on the parameters of the Inter-American System,
considering the advances made and the gaps still present.

Keywords: Brazil. Chile. Memory and truth. Transitional justice. Inter-
American System.

Resumo

O artigo trata dos direitos da sociedade a verdade e a meméria quanto
as graves violagdes dos direitos humanos durante regimes autoritarios. Para
tanto, utiliza-se os pardmetros legais da justiga de transicdo estabelecidos
pela jurisprudéncia da Corte Interamericana de Direitos Humanos e, a par-
tir deles, os métodos de direito comparado, direcionando a andlise a uma
comparagdo entre as experiéncias de comissées de verdade e meméria no
Brasil e no Chile, observando seus pontos positivos e negativos, a partir dos
objetivos estabelecidos para favorecer a consolidagio de um Estado demo-
cratico de direito onde o conhecimento ¢ a meméria da verdade possam
evitar novos regimes autoritarios. Com este objetivo, foi realizada pesquisa
qualitativa sobre as comissGes da verdade estabelecidas por inciativa estatal



no Brasil e no Chile a partir de seus relatérios oficiais.
Os resultados obtidos dizem respeito a constatagio do
nfvel em que se encontram os referidos paises em ter-
mos de concretizacao de memoria e verdade a partir dos
parametros do Sistema Interamericano, considerando
os avancos obtidos e as lacunas ainda presentes.

Palavras-chave: Brasil. Chile. Memoria e Verdade. Ju-
stica de transi¢do. Sistema Interamericano.

1. INTRODUCTION

In the democratic political regime that emerges af-
ter a dictatorial period, the role that transitional justice
plays seems fundamental in building a humanistic legal
and social culture and in enhancing the democratic rule
of law. The greatest success in reaching the objectives
advocated by the theory of transitional justice, namely,
material justice, reparation to victims, institutional re-
forms, clarification of the truth and creation of collecti-
ve memory regarding the authoritarian period, is usually
associated with greater stability of the democracy and
the rule of law in those countries and the political refu-
sal to autocratic solutions'.

For this purpose, what have become known as ri-
ghts to memory and truth have special relevance from
a cultural point of view, since to know and recall the
authoritarian past are ways of reflecting on it, which has
allowed the historical reduction of possibilities of re-
petition authoritarianism, and dictatorships when such
rights exert themselves more strongly in the post-dicta-
torial context, as can be seen in a variety of cases such
as post-Nazi and post-reunification Germany, post-
-apartheid South Africa, and several Latin American
countries which became democracies again, after the
military dictatorships that arose in the 60s and 70s of
the last century®.

The main idea of this essay is to reflect specifically

1  GALINDO, Bruno. Democracia constitucional, justi¢ca transi-
cional e passado autoritario: entre a superagao e o “esquecimento”.
In: MONTEIRO, Roberta Corréa Aratjo; ROSA, André Vicente
Pires (Orgs.). Direito constitucional os desafios contemporaneos (uma
homenagem ao Professor Ivo Dantas). Curitiba: Jurua, 2012. p. 197.
2 GALINDO, Bruno. Democracia constitucional, justi¢ca transi-
cional e passado autoritario: entre a superagao e o “esquecimento”.
In: MONTEIRO, Roberta Corréa Aratdjo; ROSA, André Vicente
Pires (Orgs.). Direito constitucional os desafios contemporaneos (uma
homenagem ao Professor Ivo Dantas). Curitiba: Jurua, 2012. p. 104.

on this transitional justice question, analysing the Chi-
lean and Brazilian experiences with regard to the institu-
tion of public policies of truth and memory.

It will be sought not only to verify the presence or
absence of measures of truth and memory in the ge-
neral public policies. If its absence indicates the state’s
omission as to the duties that derive from these rights,
and consequently its non-compliance, the implementa-
tion of public policies in this sense does not automati-
cally guarantee their effectiveness.

It is necessary to verify if memory and truth rea-
ch their individual and collective dimensions, reaching
reparatory and non-repetition goals regarding human
rights violations. In terms of methodology, this analysis
will be based on the legal paradigms consolidated by the
Inter-American Court of Human Rights, using compa-
rative law methods to draw similarities and differences
between the two experiences, temporally, spatially and
ideologically close to each other. It justifies the epis-
temological delimitation around them, as will be seen
below.

2. INTER-AMERICAN COURT OF HUMAN RIGHTS
AND THE CONSTRUCTION OF PARADIGMS OF TRUTH
AND MEMORY OF TRANSITIONAL JUSTICE IN LATIN
AMERICA

The Inter-American Court of Human Rights (IA-
CHR) is the judicial body of the Inter-American System
of Human Rights, and its jurisdiction reaches Brazil and
Chile, since they are signatories to both the American
Convention on Human Rights (ACHR) and the optio-
nal clause of compulsory jurisdiction of the IACHR
(Article 62).

Regarding the right to the truth, the Inter-American
Court has made several decisions that not only confirm
the existence of a right that has already been raised on
the international scene, but contributes to delimiting
the normative provisions that underpin it.

The leading case [eldsquez Rodrignez. Honduras is the
first in which the Court begins to define the contours
of the right to the truth. It refers to the arrest of Man-
fredo Velasquez, a university student, by agents of the
Armed Forces of Honduras on September 12, 1981.
It was carried out without a court order and Velasquez

GALINDO, Bruno; CASTRO, Juliana Passos de. The rights to memory and truth in the inter-american paradigms of transitional justice: the cases of Brazil and Chile. Revista de Direito Internacional,

2 Brasilia, v. 15, n. 2, 2018 p. 307-323
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became soon after a political disappeared.

The case was analysed from the facts that led to the
non-compliance of the ACHR by Honduras. Thus, the
Court understood that the kidnapping of the victim had
configured an offense against articles 4, 5 and 7 referred
to above, insofar as there was an offense against the
right to life, integrity and personal liberty.

In this sense, based on articles 1,1 and 2, the Court
affirms that all member states are bound to respect and
guarantee the rights provided for in the Convention,
with an obligation to prevent and investigate all viola-
tions of human rights recognized therein, as well as to
impose sanctions on those responsible and to promote
reparation of victims.

Then, the Court held that non-compliance with the
ACHR had occurred inasmuch as Honduras had not
taken steps to clarify the whereabouts of the disappea-
red, nor did they identify or sanction the perpetrators
of the crime.

At the same time, the Court recognized the right of
the victims’ relatives to know their destination, as well
as the location of their remains, and this right remains
in place as long as the situation of uncertainty involving
disappearances persists even in the presence of legal
obstacles within the country that prevent the punish-
ment of those responsible for the crime and also when
there is a change in the rulers. According to the Court,
these rights must be fulfilled by the State through all
means at its disposal.

Therefore, the Court recognizes in this judgment the
right to the truth in relation to the relatives of disappea-
red persons, based on articles 1.1 and 2, which enshrine
the obligation imposed on the member States of the
Inter-American Human Rights System (IAHRS) to res-
pect human rights and promote the necessary measures
to ensure their guarantee, which includes investigations
in the event of violations®.

Since then, the Inter-American Court has made se-
veral other judgments confirming the understanding
already espoused in the aforementioned decision and
deepening the scope of the right to the truth®.

3 TACHR. Inter-American Court of Human Rights. Judgment.
Caso Veldsquez Rodrignez, vs. Honduras. San José, 1988.

4 TACHR. Inter-American Court of Human Rights. Judgment.
Caso Godinez Cruz, vs. Honduras. San José, 1989. IACHR. Inter-Amer-
ican Court of Human Rights. Judgment. Case of Castillo-Paez v. Peru.
San José, 1997. IACHR. Inter-American Court of Human Rights.

It deserves attention the case of Barrios Altos. Peru,
in which the Court addresses in more detail the funda-
mentals of the right to the truth.

The case involves the execution of fifteen people
and the injuries in four others by the Peruvian Army in
the Region of Barrios Altos, in the city of Lima.

According to the complaint, on November 3, 1981,
six unidentified officers went to the scene, forced the
victims to fall to the ground and committed summary
execution against them.

After appeals and hearings in the domestic judicial
sphere of Peru, the case ends up reaching the Inter-
-American Court. The Court concluded that the victi-
ms and their families were prevented from knowing the
facts of the crime and pronounced on the right to the
truth, stating that it is subsumed in the right of the victi-
ms or relatives to obtain from the competent authorities
to clarify the facts and the corresponding responsibility
through the investigation and the judgment provided
for in articles 8 and 25 of the Convention.

Although the judgment does not explicitly recogni-
ze the collective dimension of the right to the truth,
it represents an advance in the field of its application,
extending the initial conception of that the right to tru-
th would be related to cases of forced disappearance.
In this case, it is possible to understand that the Court
expresses itself in the sense that it is a right applicable
to any serious violation of human rights. It also links
the right to truth with other rights, such as the right to
information and effective judicial protection. It consi-
ders, therefore, that the right to judicial protection is
procedural in relation to the right to the truth, since it
is through it that the facts and circumstances that have
resulted in violation of human rights can be clarified in
the judicial process’.

Another relevant decision was made in case Tibi.
Ecuador. This judgment refers to Daniel Tibi, arrested
in September 1995 by police officers and taken to a pri-
son where he was subjected to torture in order to pro-
vide information on a crime of drug trafficking, which
he allegedly was part of.

In that decision, the Court reaffirms the right to
the truth and asserts that it understands the knowledge

Judgment. Caso Bdmaca Veldsquez vs. Guatemala. San José, 2000.
5 TACHR. Inter-American Court of Human Rights. Judgment.
Case of Barrios Altos v. Pern. San José, 2001.
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about the authorship of the crimes. In addition, it sta-
tes that it has been developed by international human
rights law and can be an important means of redress.
The Judgment also condemns Ecuador to investigate
the facts and make public the results of the investiga-
tions, pointing to the collective dimension of the right
to the truth®.

In another case, Myrna Mack vs. Guatemala, the
Court refers more directly to the collective dimension
of the right to the truth. This is the extrajudicial execu-
tion of Myrna Mack, in September 1990, by Guatema-
lan authorities. At the time, the Court stated that every
person, victim, family and society has the right to know
about what has happened regarding human rights vio-
lations .

In the case Goiburu et al. vs. Paraguay, Inter-Ame-
rican Court reaffirms the law as one of the means of
ensuring reparation to the relatives of the victims. In
this sense, the Court lists the right to the truth as a di-
mension of reparation for immaterial damage. It also
alludes to the historical truth in valuing the creation of
a commission of truth and archives. The case involved
illegal arrests, torture and forced disappearances pro-
moted by Paraguay against the victims in the case®.

Related to Brazil, the case Gomes Lund et al. vs.
Brazil refers to the disappearance of people in the con-
text of the Araguaia Guerrilla. Brazil was convicted of
the arbitrary detention, torture and forced disappearan-
ce of 70 people, including members of the Communist
Party of Brazil and peasants in the Araguaia region in
the south of the State of Para between 1972 and 1975.
On that occasion, the Court reaffirms the importance
of establishing a truth commission to investigate and
elucidate the facts’.

Thus, the Inter-American Court is in the sense that
the right to the truth applies in any cases of enforced
disappearances, whether they result in death or not, and
in relation to other violations of human rights. It is also
possible to deduce the existence of this right, from a

6 TACHR. Inter-American Court of Human Rights. Judgment.
Caso Tibi vs. Ecuador. San José, 2004.

7 TACHR. Inter-American Court of Human Rights. Judgment.
Caso Myrna Mack Chang vs. Guatemala. San José, 2003.

8 TACHR. Inter-American Court of Human Rights. Judgment.
Caso Goiburii e outros vs. Paragnai. San José, 2006.

9 TACHR. Inter-American Court of Human Rights. Judgment.
Caso Gomes Lund e ontros (“guerrilha do Araguaia®) vs. Brasil. San José,
2010.

normative point of view, at the local level, depending
on the national legal order.

In Brazilian case, due to the material opening clause
contained in article 5, paragraph 2, of the Constitution,
it is possible to recognize other implicit fundamental
rights, in addition to those expressly enshrined in the

constitutional text.!”

In this sense, based on principles
such as democracy, human dignity and publicity, as well
as fundamental rights to information and freedom of
expression, it is possible to affirm that the right to the
truth is an implicit fundamental right in Brazilian cons-

titutionalism.

In general, truth clarification and memory preserva-
tion are considered as important measures capable of
preventing the social and historical impunity of agents
who violate human rights'!. Its purpose also concerns
the attempt to help prevent the repetition of abuses
committed by raising awareness among present and fu-
ture generations'”. In addition, knowledge of the truth
about crimes of the past helps in the implementation
of other measures, such as financial reparation for tho-
se who have suffered persecution, the construction of
a file that allows eventual judgments, institutional and
political reforms and the implementation of measures
related to memory of the victims".

As stated, the right to know the truth can be consi-
dered as an aspect of broad access to justice. It is also
considered a dimension of the reparation measure, whi-
ch is not restricted to financial compensation, insofar as
it provides the victims and their families with knowled-
ge about the facts that occurred to them'.

In this essay, it is also possible to understand it as a
necessary right for the realization of the right to memory.

10 “The rights and guarantees expressed in this Constitution
do not exclude others arising from the regime and the principles
adopted by it, or from international treaties to which the Federative
Republic of Brazil is a party.”

11 LIRA, Elizabeth. Las resistencias de la memoria: olvidos juridi-
cos y memorias sociales. In: VINYES, Ricard (Org,). E/ Estado y la
memoria: gobiernos y ciudadanos frente a los traumas de la historia.
Buenos Aires: Del Nuevo Extremo: RBA, 2009. p. 105.

12 JELIN, Elizabeth: Quiéns? Cuando? Para qué? actores y es-
cendrios de las memorias. In: VINYES, Ricard (Org.). E/ Estado y la
memoria: gobiernos y ciudadanos frente a los traumas de la historia.
Buenos Aires: Del Nuevo Extremo: RBA, 2009. p. 119.

13 HAYNER, Priscilla. Verdades innombrables: el reto de las comi-
siones de la verdad. México: Fondo de Cultura Econdémica, 2008.
p. 226.

14 INSTITUTO Nacional de Derechos Humanos, 2011. p. 269-
289.
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Analysing the cases involving human rights viola-
tions, the Court has referred to the theme in order to
determine that countries adopt measures for the pre-
servation of victims’ memory as a part of reparation as
well as historical memory.

In the understanding of the Court, the right to me-
mory has these two dimensions. The individual dimen-
sion refers to the reparation provided to the victims
from measures of memory and the collective dimen-
sion is verified from the adoption of these measures in
order to preserve the historical memory of the human
rights violations that occurred. With regard to histori-
cal memory, attempts to avoid repetition are included
among its purposes.

These distinctions are clear in the Anzualdo Castro.
Peru trial, in which the Inter-American Court has ruled
that the construction of the Museum of Memory, des-
pite being important for the preservation of historical
memory and as a measure of non-repetition, did not
meet the objectives of individual memory satisfaction,
ordering actions in this regard".

Regarding the dimension of memory as reparation,
the Court’s understanding goes beyond the idea of re-
covering the suffered losses from financial compensa-
tion. This reasoning was gradually consolidated in its

jurisprudence.

In Velasquez Rodriguez. Honduras, the Court recog-
nizes the State’s duty to compensate victims for viola-
ting their rights'®. In the case Aloeboete, ¢f a/. Suriname,
the Court notes that there are other types of reparation
measures that go beyond the pecuniary modality."”

In the same sense, in Loyoza Tamyo. Peru, in the
opinion of Judge Cancado Trindade, it highlights the
fact that human needs reach dimensions that go beyond
pecuniary reparations, and even more important that
they be shaped in other ways'®. In Benavides Cevallos.
Ecuador, in accepting the agreement made between the
State and the families of the victims, the Court pro-
tected the adoption of measures of memory as means

15 TACHR. Inter-American Court of Human Rights. Judgment.
Caso Anznaldo Castro vs. Perd. San José, 2009.

16 IACHR. Inter-American Court of Human Rights. Judgment.
Caso Veldsquez Rodrignez, vs. Honduras. San José, 1988.

17 TACHR. Inter-American Court of Human Rights. Judgment.
Caso Aloeboetoe y otros vs. Surinam. San José, 1993.

18 IACHR. Inter-American Court of Human Rights. Judgment.
Caso Loayza Tamayo vs. Peri. San José, 1998.

of reparation. On that occasion, the State assumed
the duty to include the name of Benavides Cevalles in
streets, squates and schools'.

In Villagran Morales, ¢f a/. Guatemala (“Children on
the Street”), Inter-American Court ruled on the interna-
tional responsibility of Guatemala regarding the deten-
tion and murder of several persons. In the decision, the
Court provides that the moral damages suffered by the
victims must be repaired by carrying out public works
and acts that reconstitute the dignity of the victims
and preserve their memory. The Judgment determines
to Guatemala the designation of an educational centre
with a name alluding to the young victims, in order to
contribute to awakening the collective conscience and
avoiding the repetition of the injurious facts, as well as
preserving the memories of the victims™.

3. RESEARCH cOMMISSIONS IN CHILE AND
BRAZIL: ANALYSIS FROM THE INTER-AMERICAN
PARADIGMS OF TRANSITIONAL JUSTICE

In relation to the Brazilian and Chilean cases, the
temporal gap between the democratic transition and
the institution of investigative commissions is a first di-
tference that characterizes the process of searching for
truth about the human rights violations that occurred in
their dictatorships.

In Chile, investigations into the serious violations
of human rights occurred during the exception regime
led by General Augusto Pinochet were initiated from
a truth commission, the Rettig Commission, a process
that continued with the establishment of the Valech I
and II Commissions. The National Repair Corporation,
although it also had other purposes related to the im-
plementation of remedial measures and assistance to
victims, according to recommendations of the Rettig
Commission also had attributions under the terms of
the National Truth and Reconciliation Commission,
continuing its work, producing a report at the end. The
Board of Dialogue, in turn, despite having some inves-
tigative powers, acted in a more restricted way, in the

19 IACHR. Inter-American Court of Human Rights. Judgment.
Caso Benavides Cevallos vs. Ecuador. San José, 1998.

20 IACHR. Inter-American Court of Human Rights. Judgment.
Caso de los “Niios de la Calle” (Villagran Morales y otros) vs. Guatemala.
San José¢, 2001.
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sense of identifying the destination and remains of the
disappeared. In spite of this, the clarification of the tru-
th was still its founding axis.

Another aspect that deserves mention is the di-
mension of transitional justice, which guided the first
initiatives to combat abuses committed during the au-
thoritarian period. In the case of Chile, the chosen axis
was truth and reparation for purposes of reconciliation.
The Decree creating the first Commission and the re-
ports of the others emphasized the importance of truth
as a first step towards adopting other measures®.

José Zalaquett, a professor at the University of Chile
and a member of the Rettic Commission, stresses that
the objectives of any transitional policy must be repara-
tion and prevention, and to be legitimate, such policies
must be based on the truth about what happened and
democratically adopted®.

The first measures of reparation were derived
from the recommendations of the Rettig Commission
and implemented through 19,123 Act. They included,
among other measures, financial reparations to the vic-
tims of the violence practiced during the military dic-
tatorship.

In Brazilian case, transitional justice was initiated
from the reparatory axis, and, only secondarily, the first
measures of truth and memory were reached. In spite
of the invaluable work in the military justice proces-
ses carried out by the researchers coordinated by Paulo
Evaristo Arns, Cardinal Archbishop of Sio Paulo, and
published in 1985 under the title “Brazil: Never More”,
only in 1995 did we have the first major initiative in the
transitional justice field, which was 9140/1995 Act and
the subsequent creation of the Special Committee on
the Death and Disappearance of Persons.

That Act recognizes as dead 136 people, ruling the
situation of absence and granting compensation to fa-
mily members. The creation of the Political Deaths and
Disappearances Commission, according to the provi-
sions of the same Act, functions as a first commission

21 HITE, Katherine; COLLINS, Cath. Memorial fragments,
monumental silences and reawakenings in 21-st century Chile. Mz/-
lenium: Journal of International Studies, v. 38, n. 2, p. 379-400, 2009.

22 ZALAQUETT, José. Derechos humanos e limitaciones politi-
cas en las transiciones democraticas del Cone Sur. Coleccion Estudios
Cieplan, Santiago, n. 33, p. 147-186, 1991. SIKKINK, Kathryn;
WALLING, Carrie Booth. The impact of human rights trials in
Latin America. Journal of Peace Research, v. 44, n. 4, p. 427-445, 2007.

with investigative characteristics, but cannot be classi-
fied as a truth commission in the strict sense.

The Commission had no legal powers in relation to
the investigation of facts, nor finding the truth about
human rights violations and identifying of those res-
ponsible for them. Although the recognition of the
disappearance of persons not listed in Annex I to the
Act had been conferred to the Commission, it would
be possible to make efforts to locate bodies only when
there were indications of where they could be found.

Thus, the duty to search for missing persons was
first and foremost for victims’ relatives, who should ins-
truct the petitioners with all the necessary evidence to
clarify that the death or disappearance occurred because
of political persecution. This was an aspect of the Act
that suffered many critics®. It was argued that it was
Brazil’s duty to locate the disappeared, since it would be
responsible for what happened, and should allow, for
example, access to the archives of the Armed Forces,
in which like relevant information would probably be
found.

Both 9140/1995 Act and the Special Commission
of the Dead and Disappeared were important in the
process of Brazilian redemocratization, in view of co-
ming from the first Brazilian government initiative to
assume responsibility for the deaths of political disa-
ppeared persons, and also to pay compensation to the
victims or to their families. However, such measures
were insufficient for the clatification of the truth and
the preservation of the memory of the events occurred
during the period of exception.

The work of the Special Commission on the Death
and Disappearance of Persons in Missing Persons was
published in a report identifying the victims and ack-
nowledging the violations they suffered. Therefore, as
reported in the document published by the Secretariat
of Human Rights, there was no collaboration of the
Federal Police or the Armed Forces™.

The investigations were made only to verify the dea-
ths and disappearances that occurred for reasons of po-

23 SANTOS, Sheila Cristina. A comissio especial sobre mortos e desa-
parecidos politicos e a reparagio do Fstado ds vitimas da ditadura militar no
Brasil. 2008. Dissertation (Masters) — Pontificia Universidade Catoli-
ca de Sio Paulo, Sao Paulo, 2008. p. 146.

24 SECRETARIA ESPECIAL DOS DIREITOS HUMANOS.
Direito a verdade e a memdria: comissao especial sobre mortos e desa-
parecidos politicos. Brasilia, 2007. p. 39.
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litical persecution. There was no identification of those
responsible and no description of individual acts. Des-
pite the publication of the Report, many cases of state
violence continued without clarification. Although the-
re were recognition of the deaths of some disappeared
people due to the repression of the period, few bodies
were located and identified when the book entitled Ri-
ght to Memory and Truth was published.

The Amnesty Commission, in turn, was also created
from the financial reparation axis. However, in its task
of assessing the requests for amnesty and compensation
made by the political persecuted people, it also assumed
a perspective of clarification of the truth inasmuch as
it has constituted a collection on the victims’ reports
regarding their experiences, as well as the documents
brought by them, hitherto unknown. The Commission’s
analysis of the requests for amnesty and reparations has
consolidated itself as a space for the victims’ narrative
and a collection of documents on the suffered repres-
sion, contributing to a record on human rights viola-
tions practiced by the State. Through its activities with
the Amnesty Caravans and the Brands of Memory Pro-
gram, it has also contributed to the dimensions of truth
and memory, a process that has allowed civil society to
participate®.

However, in addition to the Special Commission of
the Dead and Disappeared and the Amnesty Commis-
sion, they do not have the legal competence to provide
a comprehensive version of the facts and circumstances
surrounding crimes committed during the dictatorial
period, there is yet another factor that can be seen as a
limitation to the effectiveness of the right to memory
and truth. It is the recognition of the arbitrariness and
suffering inflicted on victims as a form of moral repa-
ration within the framework of the rights to memory
and truth.

In addition to the lack of legal competence of the
Commissions to investigate extensively and establish
more reliable versions regarding the facts, the way in
which the Brazilian transition was conducted, prioriti-
zing the reparatory aspect in its financial perspective,
ended up contributing to the depreciation of the poli-
tical persecution to the extent in which the indemnities

25 BAGGIO, Roberta Camineiro. Marcas da memoria: a atuacio
da comissio de anistia no campo das politicas publicas de transicao
no Brasil. Cidneias Sociais da Unisinos, Sio Leopoldo, v. 48, n. 2, p. 111-
118, may/aug, 2012.

were not seen as a result of the damages suffered by
them, which is evidenced by the press behaviour when
referring, albeit pejoratively, to the payments made as a
“bolsa ditadura™ ?.

Roberta Baggio explains that the Amnesty Commis-
sion, based on three approaches, has worked to rever-
se this situation, in an attempt to clarify to society the
events experienced during the dictatorship.

The first approach is giving a new meaning to the act
of amnesty, differently from forgetfulness. When am-
nesty is granted to the petitioner, even in cases where no
indemnity is paid, political resistance is recognized as an
act of courage, and a request for pardon is made to the
victim on behalf of the State.

The second one is the oral or written account of the
victims as a source of revelation of the story in a futu-
re Memorial. It is important to record the contribution
of this action to the construction of historical memory,
from the perspective of the victims.

Finally, the third approach is, as the author refers, the
work carried out by Amnesty’s Caravans, which cross
the country, carrying out both actions, acquiring an edu-
cational function insofar as it involves civil society.

Despite the importance of these actions, both the
gravity of human rights violations and the lack of
knowledge about violence committed in the authorita-
rian period, as well as the elapsed time that contributed
to the distancing of the facts, required the work of a
truth commission with broader powers to clarify what
truly occurred in the exception period.

The first commission of truth, which, at least for-
mally, commits itself to this proposal and institutes tru-
th and memory as the central axes of its action, des-
pite referring consistently to national reconciliation,
without making explicit the meaning it attributes to the
term. It was the National Truth Commission, created
by 12528/2011 Act and established in 2012, instituted
27 years after the democratic transition, considering the
period post-1985. We will discuss it soon later.

26 This expression means something like permanent scholarship
for victims of the dictatorship.

27 BAGGIO, Roberta Camineiro. Justica de transicdo como
reconhecimento: limites e possibilidades do processo brasileiro.
Cadernos IHU Ideias, Sao Leopoldo, ano 12, v. 12, n. 208, p. 18, 2014.
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4. OFFICIAL VERSIONS: A PARTIAL REALITY IN
BOTH COUNTRIES

Although Chile has begun a process of clarification
of the truth much earlier than Brazil, even nowadays,
there is a lack of specific research on many of its as-
pects.

In the case of the National Truth and Reconcilia-
tion Commission, Emilio Crenzel concluded that three
factors indicate the limited notion of human rights that
characterized its performance®.

Firstly, the author refers to the restrictions imposed
by the Decree of its creation regarding the reduction
of the object of investigation to situations that have
resulted in death or disappearance. As a result of this,
the Rettig Report focused on addressing the circums-
tances surrounding disappearances and killings to the
detriment of other manifestations of state violence
such as torture without the result of death, exile and
political imprisonment, as well as the vulnerability of
social rights.

Secondly, the author states that there was no link
between the political dimension and human rights vio-
lations. He argues that the Rettig Report, by practically
equate the violence practiced by the state agents with
that coming from opponents of the regime, as if both
were on an equal footing, privileged the individual cha-
racter of the violations to the detriment of the relation
between social order and violence.

Third, the author points to the historical and poli-
tical dissociation of violence. For him, the truth was
elaborated from the logic of the culprit and the victim,
disregarding the relation between political violence,
economic factors and social inequality. Political violence
was then explained as an effect of the local manifesta-
tion of Cold War dissent, which, in a way, justified the
intervention of the Armed Forces after the coup d’étar”.

28 CRENZEL, Emilio. Los derechos humanos y las politicas de
la memoria: reflexiones a partir de las experiencias de las comisiones
de la verdad de Argentina e Chile. In: VINYES, Ricard (Org,). E/
Estado y la memoria: gobiernos y ciudadanos frente a los traumas de la
historia. Buenos Aires: Del Nuevo Extremo, 2009. p. 361.

29 CRENZEL, Emilio. Los derechos humanos y las politicas de
la memoria: reflexiones a partir de las experiencias de las comisiones
de la verdad de Argentina e Chile. In: VINYES, Ricard (Org,). E/
Estado y la memoria: gobiernos y ciudadanos frente a los traumas de la
historia. Buenos Aires: Del Nuevo Extremo, 2009. p. 361. ACUNA,
Carlos H. Transitional justice in Argentina and Chile: a never-ending

It should be noted that, despite this, the Report ex-
pressly states that there was no justification for the per-
petration of the violations.

Although the creation of this Commission was po-
sitive, as a first step taken by President Patricio Aylwin,
in keeping with the characteristics of the Chilean tran-
sition, the victim organizations and human rights de-
fenders criticized the Chilean Truth Commission for its

various limitations.

In addition to the restriction on the crimes to be
investigated, the Commission did not have the power
to disclose the names of the perpetrators, to investigate
human rights violations that did not result in death, and
to require the presence or testimony of persons™. As
it has been happening in Brazil, there was neither the
collaboration of the Armed Forces nor the access to
military documents of the dictatorial period.

The same criticisms can be attributed to the Natio-
nal Reparations Corporation, since it acted in the same
terms as the Rettic Commission, with the difference
that it also took on other responsibilities stemming
from the recommendations of the first Commission on

reparations.

As for the Dialogue Table, which did not really func-
tion as a Truth Commission, its objective regarding the
location of political disappeared or their mortal remains
has not been reached. In 2001, a list was given by the
Armed Forces and Otder, indicating the location of the
bodies of 200 missing persons, 20 of whom were not
identified.

Subsequently, it was found that most of the infor-
mation was untrue, and the results achieved were not
very relevant. For the National Institute of Human Ri-
ghts, an example refers to the case of Juan Lins Riveira
Matus. According to the Armed Forces, his mortal re-
mains would have been thrown into the sea. However,
through judicial investigations, the body was identified
in the grounds of the Fuerte Arteaga®.

story? In: ELSTER, Jon (Org.). Retribution and reparation in the transi-
tion to democracy. Cambridge: University Press, 20006. p. 223.

30 CRENZEL, Emilio. Los derechos humanos y las politicas de
la memoria: reflexiones a partir de las experiencias de las comisiones
de la verdad de Argentina e Chile. In: VINYES, Ricard (Org,). E/
Estado y la memoria: gobiernos y ciudadanos frente a los traumas de la
historia. Buenos Aires: Del Nuevo Extremo, 2009. p. 361.

31 INSTITUTO NACIONAL DE DERECHOS HUMANOS.
Situacion de los derechos humanos en Chile. Informe Anual, Santi-
ago, p. 243-260, 2011. Available in: <http://www.indh.cl/informe
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The Valech I and II Commissions, set up to clari-
fy cases of political imprisonment and torture and, in
the case of the second, disappearances and extrajudicial
executions not appreciated by the Rettig Commission
and the National Corporation, were also not sufficient
to cover all cases of serious violations of human rights.
Issues related to gender violence, violations directed
against Mapuche children and people (indigenous Chi-
leans), were also not adequately clarified.

In addition to these questions that have not been
the subject of specific investigations, there is a common
problem, related to both Valech I and 11, which means a
major obstacle to the realization of the truth. This is ar-
ticle 15 of 19,992 Act, which provides for a 50-year pe-
riod of secrecy of the testimonies and of all documents
that were not published in the reports of the commit-
tees. The secret imposed by that Act reaches even the
judiciary, which could not have access to the data.

According to information provided by the Museum
of Memory and Human Rights, one of the first measu-
res of the courts, when analysing an action involving the
violations of the dictatorial period, was the sending of
a letter to the institution where the files containing the
results of the works, requesting the relevant documents.
In the case of the Rettig Commission, the Museum res-
ponds to requests, but when it comes to the files of the
Valech Commissions, the data were not made available
due to legal impediment.””

Other cases also indicate the insufficiency of investi-
gation regarding Valech’s work. Thirty-four applications
involving detentions abroad with the participation of
the State were presented. In these situations, the Com-
mission chose not to recognize the victims, since, to
that end, it would have to identify Chilean participants
in charge of the repressive apparatus, which it was not
allowed to do because it could not attribute individual
responsibilities. There were also allegations of deten-
tion and torture by 102 men serving in the military. The
Commission did not recognize the fact that it was a vic-
tim because it was not possible to prove the political
motivation. Situations involving arrest and torture for
abuse of power and common crimes were also not re-

2011Inf%20Anual%20INDH12%20WEB.pdf>. Access: 15 aug
2013.

32 This data was obtained through personal contact of the second
author with Maria Ortiz, head of the research sector of the Museum
of Memory and Human Rights of Chile, in: nov., 2013.

cognized. As regards persons detained for political rea-
sons in private premises, the Commission considered
some cases, but with a higher degree of severity than
the others. This was also the case for people detained at
demonstrations that suffered torture®.

Although Valech II has accumulated the attributions
previously conferred on the previous commissions, it
has not brought great contributions beyond the recog-
nition of new victims. In spite of, legally, it could not
cover different hypotheses of investigations, it could
have shed some light on many points that came to light
with Valech I's work, such as gender violence.

As regards the recognition of victims, the rela-
tionship between the number of submitted applications
and the number of qualified persons is quite different,
differently from previous committees. In the case of
extrajudicial executions and disappearances, of the 622
cases presented, only 30 were recognized. In the case
of political prisons and torture, of the 31,831 requests,
only 9,795 had qualified victims, which raised many
questions from civil society. Another obstacle is that it
would be impossible for applicants to ask for reconsi-
deration if their application was not accepted by the
Commission™.

In the case of Brazil, it has historically been the Am-
nesty Commission to play this important acknowled-
ging role of political persecution and serious violations
of human rights occurred in the military dictatorship,
since its operation occurs for an indefinite period and,
at least in analysis of individual cases, can recognize
what the victims suffered.

There are two types of political persecution covered
by 10,559/2002 Act. The first is composed of perse-
cuted politicians who have suffered violations of their
public liberties and their physical integrity. The second
refers to those who suffered persecutions related to
professional activity during the dictatorship regime™.

Brazil also had an opportunity to advance in matters

33 COMISION NACIONAL SOBRE PRISION POLITICA Y
TORTURA. Informe, 2004. p. 84-86.

34 INSTITUTO NACIONAL DE DERECHOS HUMANOS.
Situaciéon de los derechos humanos en Chile. Informe Anual, Santi-
ago, p. 243-260, 2011. Available in: <http://www.indh.cl/informe
2011Inf%20Anual%20INDH12%20WEB.pdf>. Access: 15 aug
2013.

35  ABRAO, Paulo. Justica de transigio no Brasil: o papel da co-
missdo de anistia do Ministério da Justica. Revista Anistia Politica e
Justica de Transigao, Brasilia, p. 15-16, 2009.
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of truth and memory for the broad powers conferred
on the National Truth Commission, through 12,528 /
2011 Act. This rule allowed human rights violations
to be investigated to a previously non-existent extent.
Working groups were formed to analyse specific issues,
such as gender violence, violence against the military
prosecuted by regime, against workers and participants
in the trade union movement, against peasants and in-
digenous people.

According to Marlon Weichert, if, on the one hand,
the temporal distance between the political transition
and the installation of the National Truth Commission
in Brazil has caused problems access to supporting do-
cuments and reparation of victims, on the other hand,
the distancing of the political disputes that gave rise to
the risk of retreat would allow a broader understanding
of the conditions that led to the establishment of the
authoritarian regime and to human rights violations™.

In December 2014, the National Truth Commission
published its Report after just over two and a half years
of work.

It is possible to identify important contributions
from the Commission regarding the realization of the
right to the truth in Brazil.

The NTC concluded that the serious violations of
human rights practiced by Brazil, especially during the
period of dictatorship, were a systematic practice, used
as a government policy to eliminate opponents of the
military regime then in force. State violence, therefo-
re, did not consist of isolated acts. According to the
Commission, this pattern of violence continues to be
practiced by the security forces, due to the lack of inves-
tigation and punishment of the guilty”.

Some important points have also been clarified. One
of them was the confirmation of Brazil’s participation,
with US support, in Condor Operation, a network of
foreign cooperation with countries of the Southern
Cone (Argentina, Bolivia, Chile, Paraguay and Uruguay)
to support the persecution of political dissidents™.

36  WEICH, Matlon Alberto Weichert. A comissio nacional da
verdade. In: SILVA FILHO, José Catlos Moreira; TORELLY, Mar-
celo Dalmas; ABRAO, Paulo (Orgs.). Justica de transicio nas Américas:
olhares interdisciplinares, fundamentos e padroes de efetivagao.
Belo Horizonte: Férum, 2013. p. 161-180.

37 COMISSAO NACIONAL DA VERDADE. Relatdrio, ano 3,
v. 1, 2014. Available in: <www.cnv.gov.br>. Access: 23 sept. 2015.
p. 962-964.

38 COMISSAO NACIONAL DA VERDADE. Relatdrio, ano 3,

Another relevant point was the approach of the judi-
ciary, especially the Supreme Court, during the military
dictatorship. The CNV found that the Supreme Court
acted based on Institutional Act 5, ignoring allegations
of torture and denying habeas corpus to opponents of
the regime®. Also worthy of mention is the identifica-
tion of 230 sites used for the practice of human rights
violations, including military units, clandestine sites and
ships*. 377 authors of human rights violations have
also been identified*'.

The Commission also made important recommen-
dations to be followed by the Brazilian State*. It su-
ggested that perpetrators of crimes against humanity
should be criminally liable and have exercised the right
of compensation from the people who gave cause to
the payment of indemnities by the government. Institu-
tional reforms have also been mentioned. Among them,
the demilitarization of the police, the increase of or-
gans for the protection of human rights, especially the
prevention and combat of torture, extinction of state
military justice, repeal of the National Security Act, re-
velation of the truth, with the monitoring by the State,
of the recommendations made by the Commission and
continuity in the work of opening the archives, repara-
tion of victims and adoption of measures of memory.

It is necessary, however, to point out some shortco-
mings in the Commission’s activities, which go beyond
formal questions and concern the investigations and
clarification of the truth and indicate the incomplete-
ness of the investigation of the facts.

There was no indication of the names of alleged
perpetrators of torture and illegal arrests that did not
result in enforced disappearance or death. Cases of
political imprisonment and torture have also not been
quantified.

v. 1, 2014. Available in: <www.cnv.gov.br>. Access: 23 sept. 2015.
p. 175-250.
39 COMISSAO NACIONAL DA VERDADE. Relatirio, ano 3,
v. 1, 2014. Available in: <www.cnv.gov.br>. Access: 23 sept. 2015.
p. 933-958.
40 COMISSAO NACIONAL DA VERDADE. Reélatério, ano 3,
v. 1, 2014. Available in: <www.cnv.gov.br>. Access: 23 sept. 2015.
p. 727-823.
41  COMISSAO NACIONAL DA VERDADE. Relatério, ano 3,
v. 1, 2014. Available in: <www.cnv.gov.br>. Access: 23 sept. 2015.
p. 841-932.
42 COMISSAO NACIONAL DA VERDADE. Relatério, ano 3,
v. 1, 2014. Available in: <www.cnv.gov.br>. Access: 23 sept. 2015.
p. 964-975.
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As Chilean case, situations such as those of exiles
were not faced, nor was there any significant advance in
the search for the mortal remains of the political disa-
ppeared. Although working groups have been set up to
analyse violence against specific social segments, there
has been no detailed analysis of these issues. By way
of example, vol. 2 of the Report, which brings thema-
tic texts in relation to them, deals with the entire indi-
genous question in all its complexity in only 60 pages;
the issue of homosexuality is dealt with in a 13-page
text and there is no specific thematic text on violence
against women, despite the numerous reports of rape
and torture that are characterized by specifically exploi-
ting the female condition®.

5. OFFICIAL TRUTHS AND PUBLIC POLICIES OF
MEMORY

The public policies of memorials reflect the various
dilemmas related to the dimension of enlightened truth
in Chile.

The Human Rights Program of the Ministry of the
Interior, responsible for the projects related to memory
spaces has included, in most cases, memorials involving
the victims of homicides and political disappearances.
In its official publication, only one of them pays ho-
mage to the women victims of the dictatorship. This
memorial, currently, is in very poor state of conserva-
tion. No memorial has been identified in honor of the
tortured, although there have been recommendations in
this sense by the Valech Commission.

The Program usually operates from the initiative
of the family groups, granting financial support for its
creation or maintenance. Therefore, there is no structu-
red action plan for the remembrance of all victims.

Another public policy of memory in Chile con-
sists of the Museum of Memory and Human Rights.
As already mentioned, this Museum corresponds to
an important space of preservation of the historical
and individual memory of the victims. Also as a docu-
ment archive, this institution plays an important role.
An example of this is the requests made by the Chi-
lean judiciary to obtain information that is available for
the investigation of legal proceedings. Its importance

43 CNV, Report, v. 2.

is also reflected in the educational field, especially since
there is no official policy in this regard. Many schools,
therefore, have conducted guided tours with students
and teachers, and there are trainings for teachers on the
theme of this Museum.

It is also a space where the victims are remembered,
and there are ceremonies in which they are paid homa-
ge. The data preserved by the Museum serve as support
for research on the subject, through its availability in the
documentation centre*.

Nevertheless, it should be noted that the memory
programs developed in the Museum are based on the
reports issued by the Rettig and Valech Commissions.
On the one hand, the importance of an official narra-
tive recognized by the State, about its past of violence,
remains evident. On the other hand, it also means the
reflection of the partial elaborations of truth.

Another issue concerns the inexistence of specific
memory space for victims of sexual violence, against
minors and the Mapuche people. Although the Valech
Commission has addressed the issue of sexual violence,
and given greater visibility to the subject, there is no
specific official truth for each case.

It should be noted that in Brazil, the Amnesty Com-
mission, in addition to the contributions to truth and
memory already mentioned, has been a constant space
for victims’ testimony, which can be publicly provided.
This measure is a way of preserving the memory of
the violence suffered by them, from their own gaze. A
form of symbolic reparation that reaches memory in
its individual dimension is then verified, based on the
recognition of the suffering of political persecution®.
There are also contributions to memory in its collecti-
ve dimension, considering the publicity of testimonies,
which can be enhanced through the way they will be
narrated in other public spaces or inserted in other pu-
blic policies of memory.

As for the National Truth Commission’s action on
the right to memory, it was somewhat economic. In

44 HITE, Katherine; COLLINS, Cath. Memorial fragments,
monumental silences and reawakenings in 21-st century Chile. Mz/-
leninm: Journal of International Studies, v. 38, n. 2, p. 398-399, 2009.

45 OLIVEIRA, Roberta Cunha; SILVA FILHO, José Carlos
Moreira. Os testemunhos das vitimas e o didlogo transgeracional:
o lugar do testemunho na transicao pos-ditadura civil-militar bra-
sileira. In: MEYER, Peluso Neder; OLIVEIRA, Marcelo Andrade
Cattoni (Orgs.). Justica de transigao nos 25 anos de Constituicao. 2. ed. Belo
Horizonte: Initia, 2014. p. 301-343.
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Chapter 18, referring to its recommendations, it addres-
ses the issue only half a page, basically stating that mea-
sures should be taken to preserve the memory of the
grave human rights violations that occurred during the
period, as well as of its victims. To this end, it proposes
that Brazil must preserve, restore and promote the fom-

bamento*®

or creation of memory marks in urban or rural
properties where these violations occurred; to institu-
te and install in Brasilia a Museum of Memory; repeal
measures to honour perpetrators of the grave violations
of human rights of the period, in particular by remo-
ving honoraria granted to them, as well as by promo-
ting the change of the name of public places, buildings,
transportation routes and public institutions that refer
to public or private agents who have been known to be

involved in such violations®’.

6. THE SERIOUSNESS OF HUMAN RIGHTS
VIOLATIONS AND THE FULFILMENT OF THE RIGHT
TO MEMORY AND TRUTH AS A GOAL OF NON-
REPETITION

In Chile, since the transition to democracy, clarifying
the truth and building a memory of past atrocities have
reflected conflicts between opposition groups and tho-
se that supported the former military government.

These dilemmas have been observed recently, as a
result of some facts that demonstrate the divergent per-
ceptions of society about the past of repression.”® In
2010, for example, there were requests from the Catho-
lic Church for the Chilean executive to grant pardon
to military personnel who committed crimes to a lesser
degree and who showed regret, an act widely disputed
by human rights defenders, on the grounds that such a

46 Administrative measure provided for in Brazilian law for the
preservation of goods of great historical and cultural value.

47  COMISSAO NACIONAL DA VERDADE. Relatério, ano 3,
v. 1, 2014. Available in: <www.cnv.gov.br>. Access: 23 sept. 2015.
p- 974.

48  Still on the disputes for memory, Steve Stern in his book Lu-
chando por mentes_y corazones: las Batallas de la memoria en el Chile de Pino-
chet, analyses that even during the dictatorship there was a dispute of
memory in order to consolidate a positive vision of the dictatorship
and another in the sense of not accepting the abuses that had been
occurring The struggles for memory in the period corresponding
to the validity of the dictatorship will not be analysed in the present
work (STERN, Steve J. Luchando por mentes y corazones: las batallas de
la memoria en el Chile de Pinochet. Santiago: Universidad Diego
Portales, 2009.).

measutre would not prevent the atrocities of the past®.

According to the National Institute of Human Ri-
ghts, in 2011, the National Education Council tried to
replace the term military dictatorship by military regime
in the program of the sixth basic year, on the grounds
that there should be greater clarification as to the rea-
sons that led to the adoption of the political regime™.
However, due to the criticisms directed against the mea-
sure, the Ministry of Education maintained the traditio-
nal nomenclature, which is military dictatorship, as well
as the expression military regime.

On June 10, 2012, the September 11 Corporation
paid tribute to Augusto Pinochet at the Caupolican
Theater in Santiago. These honours of actors who vio-
lated human rights contribute to the denial or justifi-
cation of crimes against humanity, and are confronted
with the construction of a memory of repudiation of

these events.

Although there are deficits regarding the dimensions
of memory and truth, in the case of Chile, the general
structure of repression has been known and dissemina-
ted by virtue of the work of the Commissions of Truth
and memory spaces. Even conservative sectors, such as
the Armed Forces, recognised the seriousness of the
human rights violations experienced by the country, and
the Judiciary broadly adopted the thesis consolidated in
the Inter-American Court in the Almonacid Arellano
vs. Chile in relation to the criminal responsibility of the

petpetrators.” ¥

Nevertheless, the above-mentioned facts are exam-
ples of manifestations that extol the violence of the

49 IGREJA Catdlica do Chile propée perdoar crimes de mili-
tates da ditadura. Euronews. Available in: <http://pt.euronews.
com/2010/07/22/igreja-catolica-do-chile-prope-perdoar-crimes-
de-militares-da-ditadura/>. Access: 21 sept. 2013.

50 INSTITUTO NACIONAL DE DERECHOS HUMANOS.
Situacién de los derechos humanos en Chile. Informe Annal, Santiago,
p. 83-121, 2011. Available in: <http://www.indh.cl/informe 2011/
Inf%20Anual%20INDH12%20WEB.pdf>. Access: 15 aug. 2013.
51 TACHR. Inter-American Court of Human Rights. Judgment.
Caso Almonacid Arellano e ontros vs. Chile. San José, 2006.

52 FERNANDEZ, Karinna Neira. La jurisprudencia de la Corte
Suprema Chilena, frente a las graves violaciones contra los derechos
humanos cometidos durante la dictadura militar. In: GOMES, Luiz
Flavio; MAZZUOLIL, Valério de Oliveira (Orgs.). Crimes da ditadura
militar: uma andlise a luz da jurisprudéncia atual da Corte Interameri-
cana de direitos humanos. Sao Paulo: Revista dos Tribunais, 2011.
p. 289; GALINDO, Bruno. Justi¢a de transi¢io na América do Sul:
possiveis licoes da Argentina e do Chile ao processo constitucional
de transicao no Brasil. In: FEITOSA, Enoque et al. (Orgs.). O ju-
dicidrio ¢ o discurso dos direitos humanos. Recife: UFPE, 2012. p. 225-229.
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country’s dictatorial past. In Chile, the reconstruction
of a democratic coexistence based on the memories
of a past of institutional violence still occurs in parallel
with a favourable reading by the civil society regarding
the type of regime established in the period of autho-
ritarianism.

In Brazil, despite the work of the CNV and the scho-
lars and pro-justice transitional agents that preceded it,
there is a great precariousness in the perception of the
harms of a dictatorial regime, being, in fact, a practi-
cally unique case in Latin America of a country that has
never punished any criminal against the humanity of
the period in view of the interpretation traditionally gi-
ven to the so-called Amnesty Law, corroborated by the
Supreme Court in 2010, despite frontally contradicting
the consolidated jurisprudence of the Inter-American
Court, including the Gomes Lund Case in which Brazil
was condemned, also in 2010.

This is inevitably reflected in the realization of the
rights to truth and memory, with frequent criticisms of
the CNV that it would be a “half-truth” commission,
which would be practicing “revenge”, as well as the exal-
tation of the dictators of the period as “heroes that sa-
ved Brazil from communism” and that the dictatorship
would be justified because it was to avoid a greater evil.
One of the most emblematic of this recent situation was
the pronouncement by Federal Deputy Jair Bolsonaro, in
a national network, on the occasion of the impeachment
process of former President Dilma Roussef, in April
2016. In justifying his vote in favour of the openness of
the process, he paid tribute to the late Colonel Catlos Al-
berto Brilhante Ustra, the first military recognized in two
judicial instances as a torturer in the period of the milita-
ry dictatorship,” being celebrated by the patliamentarian
as the “terror of Dilma Roussef”, in a probable allusion
to the tortures suffered by former President, who was in
the custody of the Brazilian State in the period, and was
a victim of these acts in sessions led by Colonel Ustra.

7. CONCLUSIONS

The representation of narratives of violence with
the inclusion of all victims, as well as the preservation

53 BRASIL. Tribunal de Justica De Sio Paulo. 1* Camara de Dire-
ito Privado. Apelagio Civel 034771808.2009.8.26.0000. Relator: Des.
Rui Cascaldi. 14 ago. 2012

of places of violations and resistances, and evidentiary
documents are undoubtedly the first steps towards buil-
ding the rights to truth and memory in the field of tran-
sitional justice. The lack of public policies regarding the
remembrance of victims or violent acts of repression
means the State’s failure to its duties of realizing the
right to memory. However, if there are public policies
in this sense, how can we conclude that they represent
human rights violations?

Memorials as a physical expression of a memory-
-building process are influenced by the political context
in which they are involved and by the social actors. In
the case of political transitions, the permanence of for-
mer influential rulers, the existence of human rights
organizations, and the demands of family members in-
fluence the process.

In view of the proportions assumed by the violence
practiced in Chile and Brazil during the dictatorial perio-
ds, as well as the effects of the long duration of military
regimes, and in the case of Brazil, given so much time
of silence and omission on these facts, it is possible to
inquire: at what point will it be possible to consider the
right to memory and truth to the point where they reach
their goal of non-repetition, even though public poli-
cies have been adopted that indicate the fulfilment of
their individual and collective dimensions? When you
realize that truth and historical memory have reached
common subjectivity to the point of producing a cul-
ture of human rights that guarantees the non-repetition
of violence, as proposed by the Inter-American Court
of Human Rights?

If this study does not have the elements to answer
these questions, at least it is possible to affirm that,
at the moment, these policies need continuity in both

countties.

Certainly, it is not up to the law to assess the poten-
tial of these policies in relation to the achievement of
their purposes. However, it is possible to affirm that if
the state has the duty to adopt such policies in order to
realize memory and truth in its individual and collective
dimensions, with objectives related to reparation of vic-
tims and non-repetition, the review of these policies is
also included in this duty.

Finally, it must be borne in mind that the objectives
of measures of memory and truth lie in the intention
of non-repetition of violence. Despite the recognition
of the importance of the places of memory existing in
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Chile, the criticisms directed at them in relation to their
capacity to contribute to the collective imagination in
order to transmit the repudiation of the dictatorship is
an opportunity for reflection on the planning of places
of memory, so that they better represent the reality of
the authoritarian period.

Despite the advances made in terms of memory and
truth in Chile, the scope of truth, in its totality, from
the individual and collective point of view, has not yet
been clarified. This fact is aggravated by the absence
of a permanent administrative commission that recei-
ves requests from persons who at any moment, for va-
rious reasons, were unable or unwilling to present their
testimony, and there is therefore no possibility in Chile
of those victims being recognized as such by the Sta-
te, from the individual point of view, except by judicial

means.

In the case of Brazil, the completion of the work of
the National Truth Commission cannot be considered
as an end point. There are still many gaps to be clari-
fied and many measures to be implemented in terms of
public memory policies. Issues such as gross violations
of human rights against indigenous peoples have been
poorly explored, and a specific account of violations
of women’s rights is lacking in their Report, which in
a country with considerable problems of gender ine-
quality and a large number of cases of violence against
women, is extremely relevant.

And because of these gaps and the need for perma-
nent remembrance of events for their non-repetition in
unstable Brazilian democracy, the work on the realiza-
tion of the rights to truth and memory needs continuity
and deepening;
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