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Roger Matthews**

ABSTRACT

For many years, the issue of penal policy has been locked into a debate
between abolitionism and reformism. This has resulted in something of a
stalemate with the abolitionists being accused of idealism and the refor-
mists being accused of pragmatism or worse. Often presented as two in-
compatible approaches to the development of penal policy their apparent
opposition has arguably served to muddy the waters and create unnecessary
divisions. In this paper, the aim is to address this opposition and to move
towards a partial synthesis.

Keywords: Abolitionism. Reformism. Debate. Idealism. Pragmatism.

Resumo

Por muitos anos, a questdo da politica penal foi encerrada em um debate
entre abolicionismo e reformismo. Isso resultou em um impasse com 0s
abolicionistas sendo acusados de idealismo e os reformistas sendo acusados
de pragmatismo ou pior. Muitas vezes apresentado como duas abordagens
incompativeis para o desenvolvimento da politica penal, sua aparente oposi-
¢io provavelmente serviu para enlamear as dguas ¢ criar divisdes desneces-
sarias. Neste artigo, o objetivo ¢ abordar essa oposi¢io e avangar para uma
sintese parcial

Palavras-chave: Abolicionismo. Reformismo. Debate. Idealismo. Pragma-
tismo.

1. INTRODUCTION

During the 1960s and 1970s a series of publications began to link the
words “prison” and “crisis” as critiques of the apparent failures of the pri-
son system began to grow'. In this period, there were growing calls on both
sides of the Atlantic for the reduction or removal of imprisonment as the
dominant form of punishment. It was in this period of “decarceration” that
penal abolitionism gained considerable currency. At the forefront of the
abolitionist movement was Thomas Mathieson, who in his highly influential

1 BOTTOMS, A.; PRESTON, R. The Coming Penal Crisis: Scottish Academic Press. Edin-
burgh: Scottish Academic Press, 1980.



The Politics of Abolition sought to provide an outline of an abolitionist approach®. In many respects his work
remains an important point of reference for abolitionists since its aim was to provide a rationale and stra-
tegy for abolishing prisons.

2. THE PouiTics oF ABOLITION

It is important at the outset to distinguish between two waves of abolitionism. The first, which was a
“hard” form of abolitionism and closely associated with the eatly writings of Mathieson in which he ex-
presses a deep scepticism about engaging in the conventional array of prison reforms. During this period,
there was a strong anti-imprisonment ethos and a belief that major changes were possible. The second
wave involves a more tolerant and flexible view of reform, which developed at a later date in which prison
populations were increasing on both sides of the Atlantic and the possibility of removing prisons through a
process of attrition seemed less and less likely. Consequently, while there remained some “closet” hard line
abolitionists others became more willing to engage in humanitarian reforms although formally expressing a
commitment to abolitionism.

In The Politics of Abolition Mathieson® pointed out that well-meaning reforms can all too easily become
incorporated into an expanding penal system. Consequently, he attempted to develop a strategy that would
allow activists to avoid becoming complicit in shoring up the prison system by developing what he called
competing or “negative reforms”. These reforms, he suggested, would compete with and contradict the
existing system and unlike ‘positive reforms’ remain open-ended demands rather than fully formed alterna-
tives. These negative reforms, he argued, should be designed to call the existing system into question and to
continually build them up through what he calls “didactic activity”. Through this process, it is suggested, the
‘expelled” and others will come to see the failures of the existing system and take action.

Although Mathieson is no doubt correct in pointing out the way in which well-meaning reforms beco-
me co-opted, the distinction between positive and negative reforms is not as clear cut as he suggests. For
example, so-called negative reforms such as limiting prison construction or decarcerating certain groups
of offenders does not necessarily involve competing reforms. Limiting prison construction in periods of
fiscal constraint can provide a useful rationale to policy makers, while at other times it will result in greater
overcrowding, and the deterioration in the conditions of prisoners, without actually competing with the
logic of imprisonment. By the same token, removing certain categories of offenders from prison may well
serve to religitimise the system by sending out the message that prisons are more justifiable because they
only contain the most serious and most dangerous criminals. On the other hand, many of the reforms that
Mathieson and his followers would call “positive” can have a seriously destabilising effect on the prison
system. Providing better conditions, opening prisons up to greater scrutiny and accountability, challenging
disciplinary practices, controlling levels of abuse and brutality can all make the failings and limitations of
the prison system more visible.*

Paradoxically, however although Mathieson attempts to develop a fairly uncompromising critique of
what he calls “reforms of the non-abolishing kind” the approach developed in The Politics of Abolition is in-
consistent. For example, he claims that KROM (the Norwegian Association for Penal Reform) with whom
he is closely associated are to be supported when they try to work for improvements for prisoners and enga-
ge in reforms that “do not abolish and unmask” since he claims “this does not constitute a problem if con-

2 MATHIESON, T. The Politics of Abolition. 1.ondon: Martin Robertson, 1974.

3 MATHIESON, T. The Politics of Abolition. L.ondon: Martin Robertson, 1974.

4 RYAN, M.; SIM, J. Campaigning for and Campaigning Against Prisons: Fxcavating and Reaffirming the Case for Prison Aboli-
tion. In: JEWKES, Y. (Ed.). Handbook of Prisons. Collumpton: Willan, 2007.
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tinual interpretation of short-term improvements takes place in a perspective of abolition”. But how does
one know if certain reforms will actually lead to abolition? As suggested above there is no logical or practical
connection between so called “negative reforms” and abolition. He concludes on the defeatist note that:

Concerning our future, it is perhaps doubtful whether we will in fact manage to avoid incorporation
in the establishment. Possibly, the most important ’result’ of our political struggle will be the extended
knowledge we have acquited concerning the difficulties of remaining unincorporated.

This pessimistic statement, would seem to undermine Mathieson’s abolitionist aspirations and his rejec-
tion of positive reforms, particularly when he states in his later writings that the abolition of prisons will
not occur in the foreseeable future.’

One aspect of the hard version of abolitionism is Mathieson’s commitment to “the unfinished”. That is,
a reluctance to present detailed alternatives that can lead to the construction of unrealistic and untenable mo-
dels that can be readily dismissed. However, if reforms are to be introduced alternatives have to be identified
and justified as the second wave abolitionists came realise. However, despite the formal commitment not to
spell out alternatives we have seen a growing interest amongst abolitionists in informalism which is frequen-
tly presented as a more appropriate and effective way of dealing with conflict and “problematic situations”.®
Mathieson’ himself advocates a system in which not only prisons are abolished but that the criminal justice
system is dismantled. In this “brave new world” it is envisaged that victims will not report offences to criminal
justice agencies, but rather be encouraged to “lump it”, since it argued that reporting the offence to the police
and having the offender imprisoned does little for the victim. This apparently includes rape victims - because
we are told some 80 per cent of rape cases are dropped in Norway! The preferred response is for the victim to
receive help in the form of sympathy, and financial compensation - possibly combined with victim-offender
restitution scheme. The offender in this model is not to be prosecuted but helped financially and emotionally.

During the 1980s critical and radical criminologists argued consistently against these forms of informal
justice on the grounds that “haves” tend to come out better than the “have nots”, while the significance
of formal adjudication is that the state takes on the defence of the victim and at least creates a more level
playing field, while maintaining certain rights and legal safeguards'’. As Mautreen Cain'' concluded in her
critique of informal justice these options are neither cheaper, more humane or more effective. In effect,
they set up an elaborate infrastructure of agencies to deal with conflicts that would have previously been
handled informally. Thus, paradoxically so-called informalism often turns out to be the formalisation of that
which was previously informal'®. Despite these critiques, informalism in its vatious guises has continued to
be advocated by abolitionists and was revitalised in the form of restorative justice in the 1990s. The limita-
tions, however remain, and restorative justice either serves to disenfranchise the victim and extend the net
of social control, while replacing the strong formal concept of guilt for the weaker notion of shame. Rather
than providing aa credible alternative to the criminal justice system it results in the construction of a parallel
mode of adjudication, staffed by a new breed of quasi-professionals®.

5 MATHIESON, T. Sélently Silenced. Winchester: Waterside Press, 2004. p. 119.

6 MATHIESON, T. Sélently Silenced. Winchester: Waterside Press, 2004. p. 119.

7  MATHIESON, T. The Abolitionist Stance: A Response’ Paper presented at ICOPA X11 conference Kings College London,
2008. actionicopa.org; MATHIESON, T. The Politics of Abolition Revisited: Taylor and Francis, 2014.

8 CHRISTIE, N. Conflicts as Property. British Journal of Criminology, v. 17, p. 1-19, 1977, HAAN, W. de. The Politics of Redress: Crime,
Punishment and Penal Abolition. London: Unwin Hyman, 1990; SCHEERER, S. Towards Abolition. Contemporary Crisis, v. 10, n.
1, p. 5-20, 1986.

9  MATHIESON, T. A New Look at Victim and Offender: An Abolitionist Approach. In: BOSWORTH, M.; HOYLE, C. (Ed.)
What is Criminology? Oxford: Oxford University Press, 2011.

10 ABEL, R. The Contradictions of Informal Justice. In: ABEL, R. (Ed.). The Politics of Informal Justice. New York: Academic Press,
1982. v. 1.

11 CAIN, M. Beyond Informal Justice. In: MATTHEWS, R. (Ed.) Informal Justice. .ondon: Sage, 1988.

12 COHEN, S. Taking Decentralisation Seriously. In: LOWMAN, J. et al. (Ed.) Transcarceration: Essays in the Sociology of Social
Control. London: Gower, 1987.

13 DALY, K. Restorative Justice: The Real Story. Punishment and Society, v. 4, n. 1, p. 55-79, 2002. MATTHEWS, R. Reintegrative
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One of the unfortunate legacies of the first wave of abolitionism is the reluctance to engage to seek
improvements in prison conditions, since it is maintained that they only serve to religitimise the system. The
most debilitating phrase associated with this approach is “a prison, is a prison, is a prison” which means that
whatever improvements you make people remain incarcerated and therefore there is no point in engaging in
short-term reforms'®. The messages that tend to be associated with this pessimistic position include:

e If reforms are effective they only religitimise the penal system
e That there is a historical relationship between penal reforms and the expansion of imprisonment
e Reforms that challenge the prison system tend to get absorbed or neutralised

*  Reform has the effect of refining the system in ways that facilitate its capacity to target the most

vulnerable people
e The rhetoric of rehabilitation obscures the further entrenchment of the prison
e The pursuit of “alternatives to custody” invariably leads to net-widening,
e There is always a mismatch between intentions and outcomes

*  You may change or improve certain aspects of incarceration but you leave the overarching structure

intact.

These claims are debilitating and disarming and serve to dissuade observers from engaging in reforms.
What all serious activists know, however, is that even small reforms can be beneficial and that successful
reforms often lead to further reforms.

In contrast to these defeatist messages associated with some of the more hard line abolitionists, the
second wave of abolitionists - who might be referred to as ‘partial’ or selective’ abolitionists - maintain that
although prisons do not reduce crime, deter offenders and are often counterproductive, they are prepared to
engage in what they see as progressive reforms. Angela Davis, for example, although claiming that prisons
are obsolete argues that certain groups like the mentally ill should not be imprisoned®. Instead of using
prisons as a ’dumping ground’ for the mentally ill, the drug addicted, and the impoverished, Davis advocates
the development of welfare programmes for vulnerable communities. She re-engages with the reform-
-abolition debates flagged up by Mathieson, but provides a significantly different response. Thus:

The most difficult questions for advocates of prison abolition is how to establish a balance between
reforms that are clearly necessary to safeguard the lives of prisoners and those strategies designed to
promote the eventual abolition of prisons as the dominant form of punishment. In other words, I do
not think that there is a dividing line between reform and abolition. For example, it would be utterly
absurd for a radical prison activist to refuse to support the demand for better health care inside Valley

State, California’s largest women prison, under the pretext that such reforms would make the prison a
more viable institution'.

In addition, Davis in line with other second wave abolitionists remains committed to a policy of decar-
ceration, the development of alternatives to custody, the removal of certain categories of offenders from

Shaming and Restorative Justice: Reconciliation or Divorce? In: AERTSEN, 1.; DAEMS, T.; ROBERT, L. (Ed.). Institutionalizing
Restorative Justice. Collumpton: Willan, 2006.

14 CARLTON, B. Penal Reform, Anti-Carceral Feminist Campaigns and the Politics of Change in Women’s Prisons, Victoria,
Australia. Punishment and Society, v. 10, n. 10, p. 1-25, 2016; HANNAHMOFFAT 2001; CARLEN, P. Carceral Clawback: The Case of
Women’s Imprisonment in Canada. Punishment and Society, v. 4, n. 1, p. 115-121, 2002; SHAYLOR, C. Neither Kind Nor Gentle: The
Perils of Gender Responsive Justice. In: McCULLOCH, M.; SCRATON, P. (Ed.). The Violence of Incarceration. New York: Routledge,
2009.

15 DAVIS, A. Are Prisons Obsolete> New York: Seven Stoties Press, 2003.

16 DAVIS, A;; RODRIGUEZ, D. The Challenge of Prison Abolition: A Conversation. Social Justice, v. 27, 1. 3, p. 212-218, 2000.
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ptison and challenging the “ptison industrial complex”"”

. Most second wave abolitionists would probably
agree with these objectives, but the question remains of how they are to be realised and how their achieve-
ment is linked to the overall aim of abolition. The solution to these questions abolitionists suggest is based

on the development of a case against imprisonment and mobilising appropriate social support.

3. THE PROBLEM OF STRATEGY

Whatever reforms we would like to introduce there arises a problem of strategy. Whether we want to
decarcerate certain categories of prisoners or improve prison conditions there is a question of implemen-
tation. For the most part academic researchers, prison reform organisations and independent think tanks
rely on a small band of supporters and funding sources in order to send out a message to policy makers and
the general public that either contains a critique of current policies or involves some suggestions about the
future direction of policy. However, the effectiveness of these groups is uncertain and even if there is an
agreement on policy it is unclear which agents or mechanisms will facilitate their activation.

It is apparent from Mathieson’s account of his work with prison reform groups in Norway that they
were not prepared to engage in the kind of large scale transformation of the prison system that he advo-
cated. Indeed, the only example of a full-blown abolitionist intervention is the notorious Massachusetts
Experiment carried out by Jerome Miller in the 1970s. This initiative, in brief, involved the closing down
of all juvenile reformatories in the State of Massachusetts “virtually overnight” before any alternatives had
been arranged'®. Only after the reformatories were closed did Miller and his associates relocate the young
offenders in a variety of community based options, while some young people returned home or were placed
in foster care. Miller claimed that the most effective alternative programmes were those that sprang up as a
makeshift response to a particular crisis. He acknowledged, however, that what happened in Massachusetts
would not be allowed to take place in most other States and that it was the particular “liberal configuration”
in Massachusetts coupled with his unique role as Head of the Massachusetts juvenile justice system that
allowed the policy of radical deinstitutionalisation to take place.

It is clear from Mathieson’s involvement with prisoner rights groups that he believes that academic resear-
chers should be directly involved in prison issues. Although placing “the expelled” at the centre of his activi-
ties he is sceptical about the possibility of prisoners threatening the system and instead advocates an alliance
between prisoners and working class organisations who have according to Mathieson “concrete interests in
common”"’. However, as David Greenberg has argued the this downplays the class antagonism between the
working class and the expelled and their concerns about crime and victimisation. Establishing connections
with working class organisations would only make sense according to Greenberg “if people found the exis-
ting reality so oppressive that nothing could possibly be worse” and although many people concede that there

ate setious problems with the prison system ‘they often believe that alternatives would be worse””.

Other commentators have proposed the formation of wider social movements to campaign for prison
reform. Julia Sudbury (2004), a self-proclaimed abolitionist, for example claims that in the US there has
been a popular movement against the prison industrial complex involving youth of coloutr®. Her aim is to
link anti-prisons campaigns to the wider issues of militarisation and globalisation and makes reference to

17 CARLEN, P; WORRALL, A. Analysing Women’s Imprisonment. Collumpton: Willan, 2004.

18  MILLER,]. The Last One Over the Wall: The Massachusetts Experiment in Closing Reform Schools. Ohio: Ohio state University,
1998.

19 BROWN, D,; HOGG, R. Abolition Reconsidered: Issues and Problems. Australian Journal of 1aw and Society, v. 2, n. 2, p. 56-75,
1985.

20 GREENBERG, D. Reflections on the Justice Model Debate. Contemporary Crisis, v. 7, p. 313-327, 1983.

21 SUDBURY, J. A World Without Prisons: Resisting Militarism, Globalised Punishment and Empire. Social Justice, v. 31, n. 1-2,
p. 9-30, 2004.
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an organisation called “Critical Resistance” which includes students, scholars, prisoners and their families
in association with a number of other groups that have opposed the prison-building programme in north
America. Similatly, Bree Catlton® in Victoria, Australia reports on the development of anti-carceral feminist
campaigns involving community groups, trades unions as well as women’s and refugee rights groups™.

Michelle Alexander also advocates the formation of coalitions with the aim of building a new public
consensus®’. In Alexandet’s opinion, piecemeal ctiminal justice reforms will never be able to dismantle in-
carceration. She is critical of civil rights organisations and their reluctance to take up the issue of imprison-
ment, which she sees as a product of racial prejudice and what she calls “colour-blindness”. She recognises
the widespread hostility to those labelled as “criminals” and is also dismissive of disconnected advocacy
strategies and argues that there is a need to confront the “deeply flawed public consensus”, but provides
little indication of how this is to be achieved, except for advocating the formation of a social movement.

The recurring problem with attempts to build class alliances as both Greenberg and Alexander note is
the deep rift across class lines between the expelled and the working class. According to Michel Foucault
the historical construction of “crime” is based on a conflict between the working class and the underclass,
but the paradox is that while imprisonment is mainly reserved for the underclass its principle function is to
remind the working class of the dangers of non-conformity and the possibility of losing their place on the

labour market®.

Foucault, himself, however founded the Information Group on Prisons (GIP) in France in the 1970s
which was dedicated to “giving voice” to the prisoners themselves. He claimed that his efforts were not so
much directed to reforming prisons or establishing links with the working class organisations that was the
objective of the GIP but rather to reintegrate prisoners into political struggles®. Although he claimed that
his work with the GIP provided the motivation for his later works on discipline, resistance and power, there
is a tension in Foucault’s politics between his chosen mode of intervention and his writings on the wider
structural issues associated with the modern prison. Moreover, there is some uncertainty and ambiguity in
Foucault’s politics since he resists presenting a clear normative position and like Mathieson is openly sus-
picious of attempts to formulate any substantive normative alternatives to the humanism which he rejects.
Gilles Deleuze commenting on Foucault’s involvement with the GIP, which only lasted two years, was that
that the GIP were responsible for some minor changes but that within a few years the situation was exactly
as before”.

To date, although there are a growing number of activists who have tried to campaign against the use
of imprisonment there remains a problem of strategy and of securing a broad base of support for prison
reform or abolition. However, there can be little doubt that those speaking out against imprisonment are
now doing so with louder voices and with greater confidence and this in itself may be a sign of a significant
change of public mood. Moreover, public opinion research indicates a degree of support for non-punitive

measures for certain offences?.

22 CARLTON, B. Penal Reform, Anti-Carceral Feminist Campaigns and the Politics of Change in Women’s Prisons, Victoria,
Australia. Punishment and Society, v. 10, n. 10, p. 1-25, 2016.

23 BALDRY, E.; CARLTON, B.; CUNNEEN, C. Abolition and the Paradox of Penal Reform in Australia. Social Justice, v. 41, n.
3, p. 168-188, 2015.

24  ALEXANDER, M. The New Jim Crow: Mass Incarceration in the Age of Colorblindness. New York: The New Press, 2011.
25 FOUCAULT, M. Discipline and Punish: The Birth of the Prison Allen Lane, 1977.

26 HOFFMAN, M. Foucault and the “Lesson” of the Prisoner Support Movement. New Political Science, v. 34, n. 1, p. 21-36, 2012;
SIMON, J. Michel Foucault on Attica: An Interview. Socia/ Justice, v. 18, n. 3, p. 26-34, 1991; WELCH, M. Pastoral Power as Penal
Resistance. Punishment and Society, v. 12, n. 1, p. 47-62, 2010.

27 DELEUZE, G. Foucault and the Prison. In: SMART, B. (Ed.) Foucanit: Critical Assessments. London: Routledge, 1994. v. 111.
28 CARLTON, B. Penal Reform, Anti-Carceral Feminist Campaigns and the Politics of Change in Women’s Prisons, Victoria,
Australia. Punishment and Society, v. 10, n. 10, p. 1-25, 2016; SUNDT, J. et al. Public Willingness to Downsize Prisons: Implications
from Oregon. Victims and Offenders, v. 10, p. 365-378, 2015.
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However, just as the distinction between positive and negative reforms is unsubstantiated, so the
link between short term negative reforms and abolitionism cannot be sustained. There may be more or less
effective reform strategies but there is no discernible connection between any particular reforms and the
goal of abolition. Consequently, activists may have a personal or ideological commitment to abolition but in
practice we are all reformers, while it is extremely questionable whether the abolition of prison could ever
be achieved by a process of attrition and the gradual building up of reforms. While abolition may not be
achieved through piecemeal reforms we are left with the pressing issue of deciding which elements of the
prison system are most damaging or ineffective and need changing, as well as trying to develop constructive

interventions.

4. CrRACKS IN THE PeNAL EDIFICE?

For many years criminology has been dominated by a pessimism and impossibilism. There has been
an overwhelming tide of gloom in Anglo-American criminology which has become preoccupied with the
growing number of people in prison to an extent that that the “cracks” in the penal edifice have often either
been ignored or downplayed. However, over the last decade or so there are signs that the tide is turning
and that significant efforts are being made, even in the US, to limit prison use and to improve the situa-

tion®.

Significantly, there has been a growing politicisation of prison issues in recent years with a growing num-
ber of official and unofficial reports providing revealing insights into prison life. Even Barak Obama, while
President of the United States commuted long prison sentences for some inmates, limited the use of soli-
tary confinement, expanded mental health services and assisted those leaving prison. Moreover, the Obama

¥, David Cameron, while

administration announced that it would phase out the use of some private prisons
Prime Minister of Britain dutifully followed suit claiming that the prison system was “a scandalous failure”
and that prisoners should not be seen as liabilities but potential assets. He expressed a commitment to im-
proving rehabilitation and education in prisons, while reducing the prison population by extending the use
of satellite tagging and community penalties®. These statements are a long way from traditional conserva-

tive “get tough” policies.

Shelley Listwan, and her colleagues noted a decade ago that there has been opposition to what she calls
the “penal harm movement” in the US involving continued support for rehabilitation, the repeal of man-
datory and determinate sentencing policies, developing diversion programmes for juveniles such as the RE-
CLAIM initiative in Ohio, limiting the re-entry of to prison as a result of parole violations and the passing
of The Second Chance Act (2007) which was designed to provide treatment programs for those re-entering
the community™. In addition, we have seen in California the decatceration of thousands of prisoners who
have been placed on parole since 2011. In the fifteen months after passing California’s Realignment Act the
size of the prison population was reduced by 27,527 inmates saving an estimated $453 million, with rema-
rkably little impact on the overall safety of Californians™.

Although this strategy was in many ways unique there are a number of examples over the past decade or

29 CLEAR, T.; FROST, N. The Punishment Imperative. New York: New York University Press, 2014; CULLEN, E; JONSON, C,;
STOR, M. The American Prison: Imagining a Different Future. California: Sage, 2014.

30 JAFFE, G. Obama Just Commuted the Sentences of a Record Number of Inmates. The Washington Post, 3 Aug. 2016.

31 WRIGHT, O. David Cameron on British Prisons: Treat Prisoners as Assets not Liabilities. The Independent, 7 Feb. 2016.

32 LISTWAN, S. et al. Cracks in the Penal Harm Movement: Evidence from the Field. Criminology and Public Policy, v. 7, n. 3, p.
423-465, 2008.

33 SUNDT, J,; SALISBURY, E.; HARMON, M. Is Downsizing Prisons Dangerous? The Effects of California’s Realignment Act
on Public Safety. Criminology and Public Policy, v. 15, n. 2, p. 315-3306, 2016.
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so of particular prisons in different States in the US being closed down in an attempt to limit prison capacity
and reduce expenditure®. Most recently, there has been a commitment by the Mayor of New York to close
the troubled Rikers Island prison. This involves a plan to reduce the inmate population by fifty per cent and
this in turn and this requires reducing the number of people sent to prison in New York — even those char-
ged with setious felonies®. This initiative has been proposed in a context in which the prison population in
New York city has dropped markedly™. Significantly, there has been a decline in State and Federal prison po-
pulations in the US since 2013 (PEW 2015). There have also been notable reductions in prison populations
in different States since the turn of the century. During 1999-2000, 12 State experienced such a reduction®®.
In 2002, 25 States reduced funding for prisons and in 2003 17 States either closed prisons or delayed prison
construction®. In 2011, 26 States reduced their prison population — most notably California. There has also
been a 40 per cent decrease in juvenile incarceration in the US between 1998-2013, with fewer young people
behind bars than at any point since 1975%.

North America is not the only country experiencing a decrease in prison numbers. In the Netherlands,
some 13,500 prison cells are currently empty and five prisons are destined to close in the near future. This
decrease has been attributed to a significant decrease in recorded crime. Similarly, Sweden has seen a de-
crease in its prison population in recent years and there were plans to close four prisons in 2014-15. This
decrease in prison numbers has been attributed to a combination of an increased focus on rehabilitation and
the passing of more lenient sentences for some offences*’.

The Italians also operate a relatively lenient system of juvenile justice. There is a tendency to “define
down” juvenile offending and to exercise a policy of “benevolent tolerance”. As David Nelken* has pointed
out at any given time there are no more than around 500 young people in prison in Italy and only around
3000 young people are sentenced to prison each year and the numbers have been going down since the
1970s. This decrease has been attributed to the passing of the Juvenile Justice Reform Act (1989) which
requires that prison be avoided in general and that care be taken in legal proceedings not to interrupt the
normal process of growing up. As Nelken notes these vatiations in custody rates suggest that it is a mistake
to assume that levels of punishment are necessarily culturally “embedded” in the country in which they are
found. In fact, there are no shortage of examples of declining prison populations in Europe and Scandina-
via in the past, particularly in relation to juvenile incarceration. In England and Wales the average population
of young people in custody decreased by 56% between 2003/04 and 2013/14. This is a function of the
number of young people sentenced to immediate custody over this period (Youth Justice Board 2015).

While on one hand there are number of examples of significant reductions in the number of people in
custody in various advanced western countries in recent years, it is also the case that new forms of regula-
tion and control are coming to the fore. As we move into an increasingly postfodist globalised world with its
emphasis on labour flexibility and mobility it is not surprising to find that the regulatory structures that were
dominant in the nineteenth and twentieth centuries are coming under increasing pressutre. The transforma-

34  MATTHEWS, R. Realist Criminology. London: Palgrave Macmillan, 2014.

35 SCHWIRTZ, M. De Blasio to Unveil Plan for Rikers Island While Warning that It Will Not be Easy. The New York Time, 22
Jun. 2017.

36 AUSTIN, J.; JACOBSON, M. How New York City Reduced Mass Incarceration: A Model for Change? New York: Vera Institute for
Justice, 2013.

37 PEW. State, Federal Prison Populations Decline Simultaneously for the First Time in 36 Years. Philadelphia: PEW Charitable Trust, 2015.
38 MEUER, M. State Sentencing Reforms: Is the “Get Tough” Era Coming to a Close? Federal Sentencing Reporter, v. 15, n. 1, p.
50-52, 2002; GORMESON, L. Prison Population Begins to Level. Corrections Today, Dec. 2007,

39  JACOBSON, M. Reversing the Punitive Turn: The Limits and Promise of Current Research. Criminology and Public Policy, v. 5,
n. 2, p. 277-284, 2006.

40 PAULSON, A. Why Juvenile Incarceration Reached Its Lowest in 38 Years. The Christian Science Monitor, Feb. 2013; TONRY, M.
Penal Reform in Overcrowded Times. Oxford: Oxford University Press, 2001.

41  ORANGE, R. Sweden Closes Four Prisons as Number of Inmates Plummets. The Guardian, 11 Nov. 2013.

42 NELKEN, D. When is a Society Non-Punitive: The Italian Case. In: PRATT, J. et al. (Ed.). The New Punitiveness. Cullompton:
Willan, 2005.
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tion of the Keynesian welfare state coupled with the advent of widespread privatisation and deregulation
have e arguably generated a new regulatory landscape involving different forms of social control than those
so vividly portrayed by Foucault.

5. Postrorpism, PosT-DiscipLINE AND CONTROL

As Nancy Fraser has argued:

In all these respects, postfordist globalisation is a far cry from Foucauldian discipline; multi-layered
as opposed to nationally bounded, dispersed and marketised as opposed to socially concentrated,

increasingly repressive as opposed to self-regulating. With such divergences, it is tempting to conclude
gly rep pposed to self-regulating. With such diverg , it is tempting t lud

that the disciplinary society is simply depasse”*.

Fraser suggests along with other commentators that the disciplinary mechanisms and power relations on
which Foucault claims that the modern prison rests are in a process of transformation as we enter the era
of postfordism and globalisation. If this is the case then the modern prison rests on shifting sands, whe-
ther its scale is increasing or decreasing. These “post-disciplinary” mechanisms involve forms of network
governance, elaborate forms of surveillance and monitoring, new forms of inclusion and exclusion as well
forms of responsibilisation.

Adam Crawford has described the ways in which processes of networked governance are replacing the
old style public bureaucratic welfare state with more decentralised forms of regulation*. This is not a pro-
cess of deregulation per se but involves what John Braithwaite refers to as “regulatory capitalism” in which
a myriad of newly formed agencies oversees and monitor different organisations and certain aspects of
social and economic life*. This is not so much a retreat from the state but a reconfiguration of the systems

of control:

Networked governance means a shift in both the private and public sector from Fordist control of syste-
matically specialised, broken-down production systems that are partially contracted out and partly contrac-
ted in to shifting collaborative groups that compete for growth with outsiders and insiders”*. Braithwaite
argues that those that think that they are in an era of neo-liberalism are mistaken. In the era of regulatory
capitalism there is not a lack of governance but rather more governance that shapes the lives of citizens

within and out of the state.

In conjunction with development of systems of networked governance we have also seen the spread
of different surveillance mechanisms. Some commentators have seen this development as an expression of
the “dispersal of discipline” and the transmission of Foucault’s model of the panopticon to contempora-
ry society. Mathieson takes up the issue of the panopticon and argues that Foucault fails to acknowledge
the rise of the spectacle in mass mediated societies where the many watch the few, which he refers to as
“synopticism”™"’. However, while Zygmunt Bauman® references Mathieson’s contribution he argues that
contemporary systems of surveillance do not involve the same forms of training and subjectification that
characterised the panoptic design that was adopted in some prisons®. Instead, contemporary surveillance is

43 FRASER, N. From Discipline to Flexibilization? Rereading Foucault in the Shadow of Globalization. Constellations, v. 10, n. 2,
p. 160-171, 2003.

44  CRAWFORD, A. Networked Governance and the Post-Regulatory State? Theoretical Criminology, v. 10, n. 4, p. 449-480, 2006.
45  BRAITHWAITE, J. Regutatory Capitalism. Massachusetts: Edward Elgar, 2008.

46 BRAITHWAITE, ]. Regulatory Capitalism. Massachusetts: Edward Elgar, 2008. p. 3.

47 MATHIESON, T. The Viewer Society: Michel Foucault’s Panopticon Revisited. Theoretical Criminology, v. 1, n. 2, p. 215-234,1997.
48  BAUMAN, Z. Globalization. Cambridge: Polity Press, 1998.

49 CALUYA, G. The Post-Panoptic Society? Reassessing Foucault in Surveillance Studies. Social Identities, v. 16, n. 5, p. 621-633,
2010; YAR, M. Panoptic Power and the Pathologisation of Vision: Critical Reflections on the Foucauldian Thesis. Surveillance and
Society, v. 1, n. 3, p. 254-271, 2003.
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based upon the manipulation of coded information designed to monitor and channel human behaviour. For
Bauman “liquid surveillance” describes those systems of data-flows, mutating surveillance agencies and the
targeting and sorting of populations. Unlike the panopticon with its enclosed and fixed gaze contemporary
forms of surveillance are not just for specific moments but are diffuse and mobile. The aim is not to keep
subjects in place but rather it is a “vehicle of mobility”*. Thus as David Lyon points out:
The panoptic task was to eliminate ambivalence, to classify clearly. Its early power derived from
uncertainty; was the inspector watching? Self-discipline was needed, just in case. Today, transparency is
still sought by surveillant means, but the categories themselves create the uncertainty. They are either
unknown, whether for national security or trade secret reasons, or they themselves have succumbed to
liquidity. By this I mean they are permitted to multiply and morph so that the filers miss no possible
category, just in case. They are also inscrutable just because they come wrapped in technical codes™.

Lyon argues that surveillance morphs and mutates. It is mobile, suspicious and seductive, fragmenting,
data-flowing and responsibilised. Together, these processes make everyone vulnerable, while eroding trust
and privacy. Bauman also suggests that one effect of this data gathering process is the disaggregation of the
body into data particles producing “technologically induced fragmentarity” involving the disassembly of the
moral self while fostering the growth of the “risk society”. The quest for efficiency produces a myopia and
a focus on calculable risks and the search for technical solutions.

Risk frameworks form the basis of modern systems of security according to Pat O’Malley>. Risk based
predictions, however, identify insecurities rather than securities and tell us only what we cannot do, not what
we can do. Belief in truth and progress gives way to a fundamental doubt which can paralyse us into a state
of inactivity. The adoption of risk as a framework of government reshapes relationships. It destabilises
the taken-for-granted. Whereas in the Keynesian welfare state health and disease was commonly governed
through such techniques as social insurance, current political rationalities tend to suggest that these issues
are best governed by individuals or markets. Individuals are encouraged to become more independent and
responsible for their own future and well-being. Unlike the era of disciplinary power the State’s new strategy
is not to command and control but rather to organise and to persuade individual citizens that they have
responsibility in this regard®.

In Feeley and Simon’s account of the shift from the “old penology” to the “new penology” they suggest
that actors are not so much subject to a process of normalisation but rather the application of specific risk
categories based on a project of exclusion and that prison personnel are increasingly becoming risk mana-
gers. Similarly, in the probation service decisions are made in terms of risk assessment schedules rather than
in terms of professional or clinical assessments™.

The case for the shift towards post-disciplinary power is made forcibly by Gilles Deleuze in his depiction
of the “control societies” that no longer operate by confining people for a fixed period, but through conti-
nuous control”. Thus, whereas disciplinary practices operated in closed sites — the prison, factory, school —
post-disciplinary forms of control operate in open sites. In Deleuze words “confinements are zoulds, while
controls are modulation”. For Deleuze, the emergence of control societies is linked to changes in production
relations together with the development of new technologies and modes of communication. In line with
Bauman he suggests that capitalism has shifted the emphasis from production to consumption and from
manufacture to a service economy. This change requires a system of open circuits and a movement away
from confinement and enclosure. He maintains, however, that is not a shift to a more benign system of

50 BAUMAN, Z. Globalization. Cambridge: Polity Press, 1998.

51 LYON, D. Liquid Surveillance: The Contribution of Zygmunt Bauman to Surveillance Studies. International Political Sociology, v.
4, p. 329, 2010.

52 O’MALLEY, P. Risk. Uncertainty and Government. London: Glasshouse Press, 2004.

53 GARLAND, D. The Culture of Control. Oxford: Oxford University Press, 2001.

54 KEMSHALL, H. Risk and the Probation Service. Aldershot: Dartmouth, 1998.

55 DELEUZE, G. Negotiations. New York: Columbia University Press, 1995.
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control but rather a change in the form of control which is ceaseless and he warns that we may come to see
a control system based on confinement “as part of a wonderful happy past”.

Thus, it is clear that there are a number of dimensions of regulation and control emerging which are at
odds with the disciplinary practices and related forms of power that Foucault identified as the foundation of
the modern prison. These emerging forms of control have been established with little or no endorsement
from reformers or academics and no one predicted the development and scale of these mechanisms. Their
introduction may have been uneven and may vary in different locations but it is clear that there are a num-
ber of dimensions of regulation and control emerging which are at odds with the disciplinary practices and
related forms of power that Foucault identified as the foundation of the modern prison.

6. SuMMARY AND CONCLUSION

In this paper, it is suggested that there are two lines of force that are impacting on the future of impri-
sonment — one is internal and the other external. The internal dynamic involves the growing tensions and
contradictions within the penal system and the deepening ctisis or ¢rises”. Although the prison has been in a
crisis for most of the twentieth century the contradictions have been averted by the development of series
of management strategies. However, as the problems and tensions associated with imprisonment mount up,
the task of management will become increasingly difficult.

The external dynamic involves the development of subtle but powerful forms of regulation that are
post-disciplinary and post-panoptic. Forms of surveillance, security and governance are creating a complex
network of mechanisms that do not so much rely on the strategies of enclosure but operate in open sites.
They are not fixed and time limited but flow and mutate. At the same time, the triangle of forces that gave
the prison its apparent normality — labour, time and space are being reconfigured. As the “fit” between im-
prisonment and postfordism becomes more strained social support for abolition, which at present is limited
and sporadic, may well grow. In the meantime, there are a considerable number of pressing issues in the
penal system that need to be addressed.

This scenario suggests that the future of the prison is uncertain while the need for more radical reforms
has become more urgent. However, the abolition of imprisonment will not be achieved through the greater
use of “alternatives” or through a process of attrition, while the promotion of informalism particulatly in
the form of restorative justice is a flawed option. However, Mathieson is correct when he argues that we
need to focus on the contradictions and tensions within the prison system. However, his classic distinction
between positive and negative reforms does not stand up in practice. Nor does his attempt to link short term
demands with the objective of abolition. Thus, there is no formal contradiction between abolitionism and
reformism. Therefore, in reality the distinction between the abolitionists and reformers is ideological and
although self-proclaimed abolitionists and reformers may have different priorities in terms of intervention
there is a pressing need to engage in prison reform.

In relation to prisons and punishment it is suggested that emerging structures are closely tied to changing
relations of production and in the present period this involves the shift from Fordism to Postfordism and
to an increasingly marketised service economy involving new forms of communication. This approach is in
contrast the preponderance of studies on punishment that are based on forms of political reductionism -

most notably based on claims of a surge in “populist punitiveness” or a product “neo-liberalism”™”".
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At present, it is very difficult to find many people of any political persuasion in the western world ar-
guing in support of incarceration. The signs are that the prison boom in like US and elsewhere is coming
to the end and the emphasis now is increasingly on downsizing. In this climate, the prediction is that prison
numbers in various advanced western countries will decrease over the next decade or so as the crisis of im-
prisonment deepens and the growing contradictions become more difficult to manage. In the longer term
Deleuze is probably correct that the days of the prison as the dominant form of punishment may well be
numbered.
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Resumo

O presente trabalho estd vinculado a linha de pesquisa “Construcio do
Saber Juridico”, do Programa de Pés-Graduagdo em Direito do UNIVEM,
resultado de discussoes travadas no dmbito do Grupo de Pesquisa “Novos
direitos, controle social e aspectos criminolégicos”. O Estado Democratico
de Direito é um Estado interventivo, voltado a resolver problemas sociais.
Essas questSes tém sido objeto de planos de a¢do voltados a concretizacio
dos objetivos estatais, a0s quais tem-se dado o nome de “politicas publicas”.
Um dos mais graves problemas ¢ a crescente criminalidade e os fatores que
dela derivam. Faz-se necessaria uma politica publica voltada as questdes pe-
nais que seja capaz de refletir as demandas relacionadas a criminalidade. O
objetivo do presente do trabalho ¢, por intermédio de pesquisa bibliografica
e documental, estudar construcio da politica criminal com base no modelo
da “ciéncia conjunta do direito penal”. O trabalho ¢ justificavel pela neces-
sidade de se aprimorar dogmatica penal, adapta-la as modificagdes sociais,
de modo efetiva-la na prevengio e¢ no combate a criminalidade sem descui-
dat-se da vinculagao aos direitos humanos. Conclui-se pela necessidade de
utilizacao de um modelo integrado entre as ciéncias criminais, de modo a
aprimora-las conjuntamente e constantemente.

Palavras-chave: Politicas Publicas. Politica Criminal. Ciéncia Conjunta do
Direito Penal.

ABSTRACT

This paper is is linked to the research line “Construcao do Saber Juridi-
co”, of the Postgraduate Law Program of UNIVEM, as a result of discus-
sions within the Research Group “Novos direitos, controle social e aspectos
criminolégicos”. The Democratic State of Law is an interventionist state,
aimed at solving social problems. These issues have been the subject of
action plans aimed at achieving the state objectives, which have been called
“public policies”. One of the most serious problems is the increasing crime
and the factors that derives from it. There is a need for a public policy on



criminal matters that is capable of reflecting demands on crime. The objective of this paper is, through
bibliographical and documentary research, study the construction of the criminal policy based on the “joint
science of criminal law” model. The work is justified by the need to improve criminal science, to adapt it to
the social changes, so as well as to make it effective in preventing and combating crime, without neglecting
its attachment to human rights. It concludes by the need to use an integrated model among the criminal
sciences, in order to improve them together and constantly.

Keywords: Public Policies. Criminal Policy. Joint Science of Criminal Law.

1. INTRODUCAO

O Estado Democritico de Direito é, por sua natureza, um Estado interventivo: volta-se a resolver pro-
blemas sociais que assolam a populacio, especialmente aqueles relacionados a distribuicao desigual de recut-
sos econémicos, dentre varios outros, que problemas podem assumir as mais variadas facetas.

Essas questdes, tendo em vista, especialmente, a sua complexidade, tém sido objeto de planos de agao
voltados a concretizagdo dos objetivos estatais, com base em demandas captadas diretamente do tecido so-
cial. A esses planos de a¢ao tém-se dado o nome de “politicas publicas”.

Um dos mais graves dentre esses problemas, atualmente, ¢ a sempre crescente criminalidade e os diversos
fatores que derivam do quadro social por ela provocado. O combate, a prevencao, a proporcionalidade das
penas e a faléncia do sistema penitenciario sao apenas algumas das questoes identificaveis nesse contexto.

Diante disso, faz-se necessaria uma politica publica especificamente voltada as questdes penais, ou seja,
uma politica criminal, que seja capaz de refletir as verdadeiras demandas relacionadas a criminalidade, inclu-
sive, a partir de estudos que a aproximem o maximo possivel da realidade social.

O objetivo do presente do trabalho é, por intermédio de pesquisa bibliografica e documental, estudar a
construciao de uma politica criminal, no contexto do Estado de Direito, com base no modelo metodolégico
denominado “ciéncia conjunta do direito penal”, que direciona a politica criminal que, por sua vez, guiard a
dogmatica penal.

O trabalho se divide em trés partes. Inicialmente, serdo tratados os conceitos iniciais acerca das politicas
publicas e da politica criminal. A seguir, serdo trabalhadas as relagdes entre politicas publicas, politica cri-
minal e intervengao estatal. Ao final, sera estudada a formula¢ao da politica criminal com base no “modelo
integrado das ciéncias criminais”.

O presente trabalho ¢ justificavel em decorréncia da necessidade de aprimoramento da dogmatica penal,
que deve se adaptar as constantes modificacbes na realidade social, de modo a se tornar efetiva no que tange
a prevencao e ao combate a criminalidade sem, contudo, descuidar-se da vinculagio aos direitos humanos.

Conclui-se pela necessidade de utilizagdo de um modelo integrado entre as ciéncias criminais, de modo
a aprimora-las conjunta e constantemente, e, assim, contribuir para a constru¢io e para a reconstrucao da
agenda da politica criminal, especialmente, no contexto de um direito penal minimo.

2. POLITICAS PUBLICAS E POLITICA CRIMINAL: CONCEITOS INICIAIS

Ainda néo se alcangou uma definicio tnica acerca do que seriam as chamadas “politicas publicas”. F
necessario, porém, estudar a0 menos as bases conceituais do instituto, de modo que seja possivel estabelecer
as relagoes entre as politicas publicas e a politica criminal.
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A definicio mais simples para o termo “politica publica” é: “[...] as coisas que o governo escolhe ou
ndo fazer”.! Trata-se, na verdade, de um conceito intuitivo. Equipara-se ao conceito de pornografia hard-core
elaborado pela Suprema Corte americana, no caso Jacobellis 2. Ohio (1964): nio se sabe, de pronto, o que ¢,
“-..] but T kenow it when 1 see it ?

Apesar de nio haver uma defini¢do precisa e universal do que seria uma “politica publica”, ha um con-
senso de que o conceito inclui o processo de fazer escolhas e a avaliacdo dos resultados das acoes e decisoes.
O que faz com que uma “politica” seja “puablica” é que as escolhas e as agdes sdo apoiadas pelos Poderes

estatais.’

A auséncia de uma defini¢do geral para as “politicas publicas” significa que as varias disciplinas com
orientacdo “politica” podem adotar suas proprias definigdes acerca do tema. Isso pode criar a (falsa) pet-
cepgio de que as varias disciplinas estudam temas completamente diferentes.*

Ha, contudo, a possibilidade de uma defini¢io mais objetiva a respeito de o que seria, de fato, uma poli-
tica publica, para além da mera “intuicdo”. Na realidade, interessa ao presente contexto a existéncia de uma
conceituac¢ao mais proxima da “constru¢ao” de uma politica publica do que sua perspectiva tedrica.

Assim, de uma perspectiva operacional, uma politica publica ¢ um sistema de decisGes publicas visando
a agdes ou a omissdes, preventivas ou corretivas, voltadas a manter ou modificar a realidade de um ou de
varios setores da vida social, por meio da defini¢do de objetivos e estratégias e da alocagdo dos recursos
necessarios a atingir tais objetivos.’

Os vocabulos ingleses politics e policy (traducGes da palavra latina politica) referem-se a conceitos distintos
que, porém, sio complementares. Essa confusio (generalizada em todos os idiomas latinos) produziu uma
“sobreposi¢iao” que perturba todos os campos de intervencio.’

Nio ¢ surpreendente, diante dessa complementaridade, que fatores politicos possam influenciar, direta-
mente, as escolhas publicas acerca das politicas estatais, especialmente no Brasil, onde as institui¢des “demo-
craticas” ainda se movimentam de acordo com interesses partidarios ou individualistas.

Desse modo, evidencia-se a intima relacdao entre politicas publicas e institui¢des governamentais. Uma
“politica” ndo se torna “publica” a ndo ser que seja adotada, implementada e concretizada por alguma insti-
tuicao governamental, que conferem as politicas publicas suas caracteristicas distintas.”

Essa “publicizacao” legitima as politicas e faz com que se tornem “[...] obrigacGes legais que cobram
lealdade dos cidadaos.” As politicas de outros grupos e associagoes na sociedade passam a ter importancia e
até mesmo obrigatoriedade a partit do momento em que se tornam politicas governamentais.®

Desse modo, essas politicas pablicas sdo coercitivas de forma legitima, sdo exercidas em regime de mo-

nopolio, possibilitam san¢des no que se refere ao seu descumprimento e “estimulam” os individuos e os

grupos “[...] a se empenharem para que as politicas traduzam suas preferéncias”.’

1 SCHNEIDER, Anne; INGRAM, Helen. Policy Design. In: RABIN, Jack (Ot1g). Encyclopedia of public administration and public
policy. Nova York: Oxford University Press, 2005. p. 188.

2 SMITH, Kevin; LARIMER, Christopher. The public policy theory primer. Boulder: Westview Press, 2009. p. 3.

3 SMITH, Kevin; LARIMER, Christopher. The public policy theory primer. Boulder: Westview Press, 2009. p. 4.

4 SMITH, Kevin; LARIMER, Christopher. The public policy theory primer. Boulder: Westview Press, 2009. p. 5.

5 SARAVIA, Enrique. Introdugio a teoria da politica publica. In: SARAVIA, Enrique; FERRAREZI, Elisabete (Orgs.). Politicas
piiblicas. Brasilia: ENAP, 2006. p. 29.

6 MULLER, Pierre. Las politicas piiblicas. Bogota: Universidad Externado de Colombia, 2000. p. 17.

7 DYE, Thomas. Mapeamento dos modelos de analise de politicas publicas. In: HEIDEMANN, Francisco; SALM, José Francisco
(Orgs.). Politicas piiblicas e desenvolvimento: bases epistemoldgicas e modelos de andlise. Brasilia: UnB, 2009. p. 101.

8 DYE, Thomas. Mapeamento dos modelos de andlise de politicas puiblicas. In: HEIDEMANN, Francisco; SALM, José Fran-
cisco (Orgs.). Politicas piiblicas e desenvolvimento: bases epistemoldgicas e modelos de andlise. Brasilia: UnB, 2009. p. 101.

9  DYE, Thomas. Mapeamento dos modelos de andlise de politicas puiblicas. In: HEIDEMANN, Francisco; SALM, José Fran-
cisco (Orgs.). Politicas piiblicas e desenvolvimento: bases epistemoldgicas e modelos de andlise. Brasilia: UnB, 2009. p. 101.
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Nesse sentido, politicas publicas sdo programas de a¢do governamental, resultantes do “alargamento da
competéncia normativa”, nao somente em relagio a instancia central, mas, também, ao plano inferior. A lei
passa a ser substituida pela politica publica, permanecendo a separacaoentre as fun¢des de declarar, executar

e controlar.'’

As politicas puiblicas sao um campo de estudo juridico, que faz parte de uma abertura do direito para a
interdisciplinariedade, em cujo contexto institutos e categorias tradicionalmente juridicas despem-se do seu
sentido legitimador original, encontrando for¢a e sentido renovados, restabelecendo contato com outras

areas do conhecimento.!!

O Direito encontrava-se separado dessas areas desde o inicio do positivismo no século XIX. Percebe-se,
com essa evoluc¢ao, que a fruicdo dos direitos humanos é complexa, e demanda um crescente de medidas
concretas do Estado, o que acaba por criar modos agregadores da institucionalizagao das relagoes sociais.'

As politicas publicas se voltam a coordenar os meios que se encontram a disposi¢ao do Estado e da ini-

ciativa privada, para realizar objetivos “socialmente relevantes e politicamente determinados”."”

Necessario indagar, porém, se a politica criminal nasce e se concretiza da mesma forma ou mesmo se
sofre influxos politico-governamentais similares aqueles que caracterizam qualquer politica publica ou se o
seu processo de criagdao e concretizagao difere em algum aspecto.

Em seus niveis mais altos de elaboracio, a politica criminal é o género ao qual pertence a espécie “politica
penal”. Ocorre que a linha de distingao entre politica criminal, politica geral e outras espécies (politica social,
econdmica, ocupacional, urbanistica etc.) nio é clara."

Para distinguir entre essas diversas “modalidades” de politicas publicas, faz-se necessario recorrer, em
especial, a sua finalidade subjetiva: qual ¢ a inten¢io dos atores que a colocam em pratica. Diante disso, o
conceito de politica criminal passa a ser claramente ideolégico."”

A ambiguidade ideoldgica do conceito de politica criminal destaca-se quando relacionada a politica so-
cial. Produz-se uma espécie de compensa¢ao daquilo que se tem subtraido a muitos dos portadores de direi-
tos no calculo da seguranca. Apds negar benesses sociais a varios sujeitos, a politica criminal os reencontra
como obyetos de politica social.'®

As politicas sociais sao voltadas a proteger as pessoas € a propiciar aos sujeitos que se encontram social-
mente em desvantagem o efetivo usufruto de seus direitos civis, economicos e sociais. Relaciona-se a politica

criminal por ser um modelo de “prevencio social da criminalidade”."”

Isso porque o Estado intervém socialmente patra proteger sujeitos vulneraveis. O conceito de politica so-
cial corresponde a uma concepcao integral da protegao e da seguranca dos direitos e tem a mesma extensao
normativa que o campo dos diteitos econémicos, sociais e cultuais em sua integralidade.'®

10 COMPARATO, Fabio Konder.Ensaio sobre o juizo de constitucionalidade de politicas pablicas.Revista dos Tribunais, ano 86, n.
737, p. 39-48, mar. 1997. p. 18-19.

11 BUCCI, Maria Paula Dallari. O conceito de politica publica em direito. In: BUCCI, Maria Paula Dallari (Org,). Politicas priblicas:
reflexdes sobre o conceito juridico. Sio Paulo: Saraiva, 2006. p. 02.

12 BUCCI, Maria Paula Dallari. O conceito de politica publica em direito. In: BUCCI, Maria Paula Dallari (Org,). Politicas priblicas:

reflexdes sobre o conceito juridico. Sio Paulo: Saraiva, 2006. p. 04.

13 BUCCI, Matria Paula Dallari. Direito administrativo e politicas piiblicas.Sao Paulo: Saraiva, 2002. p. 241.

14 BARATTA, Alessandro. Politica criminal: entre la politica de seguridad e la politica social. In: ELBERT, Carlos Alberto (Org,).
Criminologia y sistema penal: compilacion in memoriam. Buenos Aires: Editorial B de F, 2004. p. 153.

15 BARATTA, Alessandro. Politica criminal: entre la politica de seguridad e la politica social. In: ELBERT, Carlos Alberto (Org,).
Criminologia y sistema penal: compilacion in memoriam. Buenos Aires: Editorial B de F, 2004. p. 154.

16 BARATTA, Alessandro. Politica criminal: entre la politica de seguridad e la politica social. In: ELBERT, Carlos Alberto (Org,).
Criminologia y sistema penal: compilacion in memoriam. Buenos Aires: Editorial B de F, 2004. p. 154.

17 BARATTA, Alessandro. Politica criminal: entre la politica de seguridad e la politica social. In: ELBERT, Carlos Alberto (Org,).
Criminologia y sistema penal: compilacion in memoriam. Buenos Aires: Editorial B de F, 2004. p. 154.
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Assim, observa-se que a diferenca entre as varias “modalidades” de politicas publicas ¢ meramente ideo-
légica, tendo em vista que todas elas, de qualquer maneira, integram o planejamento estatal como um todo,
de maneira extremamente proxima e complementar, uma em relacdo a outra.

Ocorre que, sem uma clara Politica de Estado, é impossivel definir ou efetivar uma politica criminal. Se
o Estado nio cuida de definir seu objeto primordial e a forma de alocacio de seus principais recursos para a
realizacdo de tal objetivo, “[...] ndo se pode definir uma coerente e integrada politica para a area criminal”.”
No mesmo sentido, o préprio Plano Nacional de Politica Criminal e Penitenciaria determina, especifica-
mente, que: “A politica criminal e penitenciaria precisa ser reconhecida como politica publica e se adequar

aos mais modernos instrumentos de governanca em politica pablica”.*

Demonstra-se, assim, que a politica criminal ¢ uma espécie do género Politica, que tem natureza cien-
tifica, de modo que a politica criminal também o tem.*'**Nesse sentido, as politicas de seguranga, justica e
penitenciarias sdo politicas publicas que, porém, nio tém contido o crescimento dos crimes, das viola¢oes
dos direitos humanos ou da violéncia.” A natureza multicausal da violéncia faz com que seja necessaria a
atuacio na esfera penal, por meio de politicas publicas.* Faz-se necessirio, porém, buscar uma definicio
mais especifica para o que seria a politica criminal dentro do contexto das politicas publicas.

E possivel, nesse contexto, definir a politica criminal como um programa do Estado para controlar a cti-
minalidade. Seu nucleo ¢ representado pelo Cédigo Penal. O instrumental basico do cédigo penal é consti-
tuido pelas medidas punitivas e, em menor extensio, pelas medidas de seguranca voltadas aos inimputaveis.”

No incessante processo de mudanca social, ressaltam novas e antigas propostas do direito penal, reve-
lagSes empiricas propiciadas pelo desempenho das instituigdes que integram o sistema penal, avancos ¢
descobertas da criminologia, principios e recomendag¢oes de reforma ou transformagao da legislacao dos
6rgaos penais.

Por isso, o campo atual da politica criminal é amplo. Nio se pode, nesse sentido, reduzi-la ao papel de
“conselheira da san¢io penal”, limitada, portanto, a indicacio, ao legislador, de onde e quando criminalizar
condutas. Se assim for considerada, nada mais serd do que a “prima pobre” da politica social.”’

Trata-se, porém, de uma definicdo extremamente simplista, tendo em vista que se preocupa, de maneira
quase exclusiva, com as relagdes com o poder punitivo do Estado. Necessario, diante disso, fornecer um
conceito mais elaborado do que seria uma politica criminal.

Inicialmente, a expressao “Politica Criminal” designava o conjunto de penas, vinculadas, diretamente, ao
Direito Penal. Feuerbach, por sua vez, a conceituava como “[...] o conjunto de procedimentos repressivos

Criminologia y sistema penal: compilacion in memoriam. Buenos Aires: Editorial B de F, 2004. p. 154.

19 MORAES, Mauricio Zaoide de. Politica criminal, Constituigao e processo penal: Razoes da Caminhada Brasileira para a Institu-
cionalizacdao do Caos. Revista da Faculdade de Direito da Universidade de Sao Panlo, v. 101, p. 403-430, jan./dez. 2006. p. 411.

20 BRASIL. Conselho Nacional de Politica Criminal e Penitenciaria. Plano Nacional de Politica Criminal e Penitencidria. Brasilia: Minis-
tério da Justica, 2015. p. 6.

21 MORAES, Mauricio Zaoide de. Politica criminal, Constitui¢ao e processo penal: Razes da Caminhada Brasileira para a Institu-
cionalizacdao do Caos. Revista da Faculdade de Direito da Universidade de Sao Panlo, v. 101, p. 403-430, jan./dez. 2006. p. 411.

22 Para Fernando Galvio, a politica criminal, apesar de nao ser uma ciéncia ““ exata”, é ciéncia por “aproximacio”, pois “[...] ori-
enta as investigagOes sobre as estratégias de combate a criminalidade na dire¢do da férmula mais eficaz para o estabelecimento de
uma sociedade ideal. De qualquer modo, ciéncia”. GALVAO, Fernando. Politica criminal. Belo Hotizonte: Mandamentos, 2000. p- 29.
23 ADORNO, Sérgio. A gestio urbana do medo e da inseguranca: violencia, crime e justica penal na sociedade brasileira contemporanea.
1996. Tese (Doutorado) - Ciéncias Humanas, Universidade de Sio Paulo, Sao Paulo, 1996. p. 64.

24 FREIRE, Moema Dutra. Paradigmas de seguranga no Brasil: da ditadura aos nossos dias. Revista Brasileira de Seguranca Priblica, .
3, n. 5, p. 100-114, ago./set. 2009. p. 105-106.

25  SANTOS, Juarez Cirino dos. Politica criminal: realidade e ilusdes do discurso penal. Discursos Sediciosos, Rio de Janeiro, v. 1, p.
53-57,2002. p. 54.

26 COSTA, José Francisco de Faria. Nogdes fundamentais de direito penal. 4. ed. Coimbra: Coimbra, 2015. p. 69.

27  BATISTA, Nilo. Introdugio critica ao direito penal brasileiro. 8. ed. Rio de Janeiro: Revan, 2002. p. 34.
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por meio dos quais o Estado reage contra o crime |...]”, limitando-a a uma forma de reflexdo sobre o direito

penal.®

Modernamente, Meireille Delmas-Marty define-a como “[...] o conjunto de procedimentos através dos
quais o corpo social organiza as respostas ao fenémeno criminal”, pois deve ser conceituada sob perspectiva
ampla, que estude o fenémeno criminal sob os mais diversos dngulos.”

Essa defini¢do leva em conta nao apenas os procedimentos estatais repressivos, mas, especialmente aque-
les baseados na légica da reparagdo ou da mediacdo, de modo a possibilitar tanto uma resposta reacional
quanto uma resposta preventiva “[...] do Estado para todo o corpo social”. Isso porque nao ha a possibili-
dade de uma resposta criminal isolada.”

Aqui, portanto, discute-se e critica-se a oportunidade e a conveniéncia das medidas e das solugbes pro-
postas ou existentes no direito criminal vigente. E na politica criminal que, como resultado dessa confron-
tacdo, constroem-se e reconstroem-se as diversas correntes de opiniao.

A politica criminal corresponde a atividade voltada a pesquisa dos meios mais adequados ao tratamento
da questao penal, valendo-se, especialmente, dos resultados proporcionados pela Criminologia, inclusive por
intermédio da analise e da critica ao sistema punitivo vigente.”!

E no campo da politica criminal, ndo no da dogmatica, que o jurista discute e critica a oportunidade ou
a conveniéncia das medidas ou soluc¢oes propostas ou existentes no direito vigente. Constitui, desse modo,

o terreno no qual “[...] se defrontam as diversas correntes de opiniao”.””

Ampliando-se o conceito de politica criminal, este se aproxima da defini¢ao de “politica publica”. No
mesmo diapasao, é possivel perceber que, até mesmo por fazerem parte do planejamento estatal em sua to-
talidade, a politica criminal e as politicas publicas constituem forma de intervencdo do Estado na sociedade.

3. POLITICAS PUBLICAS, POLITICA CRIMINAL E INTERVENCAO ESTATAL

As politicas publicas em geral relacionam-se a intervencao do Estado na sociedade. Em alguns casos, tal
intervencao ¢ indispensavel para seu desenvolvimento, enfaticamente nas chamadas sociedades de moderni-
dade “tardia” ou “periférica”, nas quais as “promessas da modernidade” ainda nio se cumpriram.

Temas especificos, como raga e género, por exemplo, ainda sao problemas na maior parte das democra-
cias modernas.” Nesses casos, o Estado busca intervir para modificar a sociedade especificamente no que se
refere a esses problemas. Hodiernamente, essa interven¢ao ocorre com base em politicas publicas.

Especialmente no Brasil, o Estado ¢ um “formador da propria sociedade”, diferindo dos paises “cen-
trais”, onde ha um direcionamento de todas as demandas ao Poder Publico. O atendimento as demandas
ocorre independentemente de as formas de representagio serem ou nio institucionalizadas pelo Estado.”

A importincia da representagio de interesses ¢ que as condigdes do processo politico de formagio
de uma politica piblica ndo estdo evidentes previamente, manifestando-se por meio de diferentes atores

28 DELMAS-MARTY, Mireille. Os grandes sistemas da politica criminal. Sio Paulo: Manole, 2004. p. 22.

29  DELMAS-MARTY, Mireille. Os grandes sistemas da politica criminal. Sio Paulo: Manole, 2004. p. 24.

30 DELMAS-MARTY, Mireille. Os grandes sistemas da politica criminal. Sio Paulo: Manole, 2004. p. 24.

31 FRAGOSO, Heleno Claudio. Ligies de direito penal: parte geral. 16. ed. Rio de Janeiro: Forense, 2003. p. 23.

32 FRAGOSO, Heleno Claudio. Ligies de direito penal: parte geral. 16. ed. Rio de Janeiro: Forense, 2003. p. 23.

33 SCHNEIDER, Anne; INGRAM, Helen. Policy Design. In: RABIN, Jack (Org.). Encyclopedia of public administration and public
policy. Nova York: Oxford University Press, 2005. p. 170.

34 BARATTA, Alessandro. Politica criminal: entre la politica de seguridad e la politica social. In: ELBERT, Carlos Alberto (Org,).
Criminologia y sistema penal: compilacion in memoriam. Buenos Aires: Editorial B de F, 2004. p. 300.
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sociais, que representam interesses diversos, sob condi¢des que se localizam no processo politico que a

circunscreve.®

A intervencao estatal em forma de politica constitui uma necessidade criada pela impossibilidade de que
essas demandas sejam canalizadas por outros mecanismos. H4 um momento em que a intervencao é reque-
rida e um movimento que circunscreve essa intervencio.”

A intervencao estatal, também, ocorre por intermédio da politica criminal. A mesma modernidade tar-
dia que direciona as demandas sociais para o interior do Estado também determina a necessidade de uma
politica criminal que leve em consideracao as especificidades do Estado brasileiro no que tange ao combate
a criminalidade.

O direito penal, contudo, maximizou-se em medida similar aos direitos sociais e transindividuais. Assim,
o cenario punitivo, no perfodo entre as Guerras, assistiu a elaboracio de modelos de interventivos autorita-
tios, que produziram transformacdes no direito e no processo penal no século XX.”

Ocorre que, se 0 objetivo final da civilizagdo ¢ fornecer condigdes formais e materiais voltadas a possibi-

litar, a0s membros da comunidade, o atingimento da plena realizagao pessoal, em contraponto, ¢ fundamen-

tal “[...] diminuir quaisquer ébices ao devir idealizado, aos fatores que geram sofrimento”.”

A punic¢ao deve estar em sentido positivo, promover a coa¢ao aos “nao desviantes” e fornecer meios para
que o criminoso nio delinqua novamente e seja integrado a comunidade. Consolida-se, assim, a preven¢ao

especial positiva e “[...] as teorias de ressocializacio, recuperagio e regenera¢ao do criminoso elaboradas pela
criminologia positiva”.”
A construcio da politica criminal influencia ao direito penal de forma negativa, imunizando-o dos influxos
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politico-partidarios e do “populismo penal”™ voltado a criminalizacio e ao recrudescimento, e positiva, (re)

35 BARATTA, Alessandro. Politica criminal: entre la politica de seguridad e la politica social. In: ELBERT, Carlos Alberto (Org,).
Criminologia y sistema penal: compilacion in memoriam. Buenos Aires: Editorial B de F, 2004. p. 302.

36 BARATTA, Alessandro. Politica criminal: entre la politica de seguridad e la politica social. In: ELBERT, Carlos Alberto (Org,).
Criminologia y sistema penal: compilacion in memoriam. Buenos Aires: Editorial B de F, 2004. p. 304.

37 CARVALHO, Salo de. Antimanual de criminologia. 2. ed. Sio Paulo: Saraiva, 2008. p. 102.

38 CARVALHO, Salo de. Awtimanual de criminologia. 2. ed. Sio Paulo: Saraiva, 2008. p. 103.

39  CARVALHO, Salo de. Antimanual de criminologia. 2. ed. Sio Paulo: Saraiva, 2008. p. 103.

40 “Pejorativa e/ou criticamente o saber técnico académico - especialmente os minimalistas/garantistas, os adeptos da teotia soci-
ologica do labelling approach e alguns setores da criminologia critica - chama de populista 0 método (ou discurso ou técnica ou pratica)
hiperpunitivista que se vale do (ou que explora o) senso comum, o saber popular, as emoges e as demandas geradas pelo delito e pelo
medo do delito, para conquistar o consenso ou apoio da populagio em torno da imposi¢ao de mais rigor penal (mais repressao e mais
violéncia), como ‘solucio’ para o problema da criminalidade [...]. Trata-se de um discurso politico do inconsciente coletivo, que des-
cansa sobre uma criminologia arcaica do homem criminoso, o ‘outro estranho’ (criminologia do outro) |[...], e que explora a inseguranca
publica [...] como fundamento para a adog¢do de mais medidas punitivas (no Brasil, a seguranca publica, que preocupava apenas 15%
da populagio em 1989, chegou a 42% em 2010, segundo pesquisa do Ibope, citada na Carta Capital 720, de 24.10.12, p. 16; na América
Latina a criminalidade, desde 2008, passou a ser a ptimeira preocupacio |[...], facilitadas pelas representagdes sociais do infrator, ou
seja, ndo ¢ somente a lei que estabelece o que é o crime, também as imagens que lhes sdo atribuidas socialmente [...]. Estamos diante
de uma critica (que se imagina) racional contra um discurso (ou método ou técnica) reconhecidamente Zrracional, emotivo ¢ desproporcional
[..]- B o saber técnico letrado (cientifico, talvez) que se antepde a0 saber do vulgo ou que se aproveita da sua ignorancia ou emotivi-
dade, buscando seu apoio para fazer expandir ainda mais o sistema penal repressivo njusto e seletivo, que é exercido apenas contra alguns
bodes exipiatdrios |...]. No plano politico, o populismo se caracteriza pela manobra da vontade da massa, do povo, guiada por um lider
carismatico, que procura atender suas demandas e promover (tendencialmente) o exercicio tiranico do poder [...]. No campo penal,
a expressio ‘populismo’ vem sendo utilizada para designar uma especifica forma de exercicio (e de expansio) do poder punitivo |[...],
caracterizada pela instrumentalizacao ou explora¢io do senso comum, da vulgaridade e da vontade popular. Populismo penal, portanto,
nao pode se equiparar simplesmente ao punitivismo [...], sim, é sin6nimo de hiperpunitivismo, de uma ‘economia penal excessiva’ ou
grotesca [...], desnecessaria, abusiva, que escamoteia a vontade popular, passando-lhe a ilusdo de solucao de um problema extremamente
complexo [...]. A palavra ou categoria (socioldgica) ‘populismo’ conta com multiplos significados [...]. Na 4area da politica criminal, no
entanto, fala-se do discurso populista em tom acusatério, desqualificativo, denuncista, para exprimir uma oposigio clara entre o saber
cientifico e o saber criminolégico, que por meio de técnicas especificas manipula a questao criminal (e a vontade da populagio, chamada
de ‘opinido publica’) para atender interesses que transcendem o campo do sistema penal ou da prevencio geral do delito, posto que
atrelado a racionalidades do exercicio discriminatério (e conservador) do poder (ou do biopoder, diria Foucault), que é realizado para a
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construindo o direito penal, aprimorando sua utilidade no intervencionismo estatal caracteristica do Estado
Democritico de Direito.

Winfried Hassemer, nesse sentido, denomina “direito de interven¢iao” o conjunto dos melhores instru-
mentos voltados a responder (melhor do que o Direito Penal) a pressdo por solugio de problemas atuais e

futuros, em quatro situacdes consideradas essenciais.”!

Necessario considerar, assim: a capacidade preventiva; a disposi¢do e a atuacdo por instrumentos de
controle e fiscalizacdao; a cooperagdo com outros “ambitos de competéncia” (“ramos” do direito); e um
ordenamento processual com garantias “[...| empirica e normativamente adequadas as possibilidades opera-

cionais do Direito de Intervencio”.*

Esse Direito de Intervengdo deve dispor de “|...] possibilidades de sancionamento” e empregara, tam-
bém, instrumentos juridico-penais que serdo, porém, voltados a “[...] realizacdo de fins preventivos e nao
repressivos como resposta ao injusto e a culpabilidade”, pois “[...] um Direito de Intervencio nio pode
substituir sistematicamente o Direito Penal”.*

O fim da politica criminal é a pesquisa das formas, meios e instrumentos mais adequados a questao
criminal. O direito penal é uma forma de controle social, cuja funcio é proteger bens juridicos de maxima
importancia e manter a “paz social”’. Deve ter, assim, no centro de sua atuagdo, o homem, os direitos hu-
manos e os direitos fundamentais.*

Esse aprimoramento volta-se a construcao de uma prevenc¢ao penal mais positiva do que negativa, oposta
retributividade desproporcional entre as figuras penais reciprocamente consideradas e a parcialidade no tra-
tamento do criminoso, esta relacionada as suas condicGes intelectuais, politicas e econoémicas, caractetisticas
do intervencionismo penal brasileiro.

Nesse sentido, de conformidade com Juarez Cirino dos Santos, no Brasil atual, o estudo das funcoes
das penas criminais demonstra “[...] o grau de esquizofrenia dos programas de politica criminal”, porque

discurso penal e realidade da pena caminham em dire¢oes contririas”.*

E possivel inferir, entdo, que o “populismo penal” contamina a agenda do planejamento estatal no que
concerne a politica criminal, produzindo um injustificado recrudescimento punitivo em detrimento da ne-
cessidade de aprimoramento de varias outras politicas piblicas (sociais, econdmicas, educacionais etc.).

A politica criminal, ao contrario, deve se ater a tensio “[...] entre o ‘real’ e o ‘real”, o primeiro relacionado
as normas legais “reais” e o segundo relativo a sua “missdo”. E necessario questionar se essa missao pode
ser justificada, ampliada ou reduzida, pois: “[...] o legislador s6 pode ameagar com uma pena de conduta

humana, se for digna de puni¢iao”.*

Nesse sentido, uma politica criminal racional ndo pode consistir, somente, em “[...] aceitar idéias sobre
os méritos normativamente inaceitaveis, mas socialmente efetivos de puni¢do, nem ignorar ou oprimir essas

manuten¢io de uma determinada (e injusta) ordem social (comandada, por seu turno, por uma especifica ordem e ideologia econ6micas
[..], contra determinadas classes sociais, como forma de legitimar a dominacéo [..]”. GOMES, Luiz Flavio; ALMEIDA, Débora de
Souza. Populismo penal mididtico: caso mensalao, midia disruptiva e direito penal critico. Sao Paulo: Saraiva, 2013. p. 18-26.

41 HASSEMER, Winfried. Desenvolvimentos previsiveis na dogmatica do direito penal e na politica criminal. Revista Eletronica De
Direitos Humanos e Politica Criminal, n. 2, p. 1-16, abr. 2008. p. 12.

42 HASSEMER, Winfried. Desenvolvimentos previsiveis na dogmatica do direito penal e na politica criminal. Revista Eletronica De
Direitos Humanos e Politica Criminal, n. 2, p. 1-16, abr. 2008. p. 13.

43  HASSEMER, Winfried. Desenvolvimentos previsiveis na dogmatica do direito penal e na politica criminal. Revista Eletronica De
Direitos Humanos e Politica Criminal, n. 2, p. 1-16, abr. 2008. p. 13.

44 BATISTA, Nilo. Introdugio critica ao direito penal brasileiro. 8. ed. Rio de Janeiro: Revan, 2002. p. 34.

45  SANTOS, Juarez Cirino dos. Politica criminal: realidade e ilusdes do discurso penal. Discursos Sediciosos, Rio de Janeiro, v. 1, p.
53-57, 2002. p. 13.

46 HASSEMER, Winfried; MUNOZ CONDE, Francisco. Introduccion a la criminologia y al derecho penal. Valencia: Tirant lo Blanc,
1989. p. 65.
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idéias porque elas nao sio normativas de recebimento”.’

A politica criminal é a “ponte” e, de certa forma, a Gnica via propria para ligar o direito penal e a crimi-
nologia. No sentido do escopo da politica criminal, qual seja, a contencio e a luta contra a criminalidade,

podera haver, contudo, “[...] a tentacido de atingi-lo através de todos os meios”.*

Assim como qualquer politica publica, a politica criminal tem as demandas sociais como um elemento
indispensavel. A agenda da politica criminal deve, contudo, assim como as demais politicas publicas, levar
em conta outros fatores no que concerne a sua CONStru¢ao e a sua concretizagao.

4. A FORMULACAO DA POLITICA CRIMINAL ENQUANTO POLITICA PUBLICA: O “MODELO INTEGRADO
DAS CIENCIAS CRIMINAIS”

Niao somente as demandas sociais devem ser consideradas no que concerne a formula¢io das politicas
publicas. Evidente, portanto, que outros fatores devem ser levados em conta no durante essa construgao.
Essa conclusao deriva, até mesmo, da origem etimoldgica da expressao “politica pablica”.

O termo /latino “politica” engloba trés outros que a Lingua Inglesa diferencia: polity, para denominar as
institui¢des politicas; politics, para os processos politicos; e policy, para os conteados da politica.*’ Policy faz
referéncia a configuragdo de programas politicos, aos problemas técnicos e ao conteudo material de decisoes
politicas.”

Assim, o processo de defini¢do das politicas publicas para uma sociedade reflete tanto os conflitos de
interesses quanto os arranjos feitos nas esferas de poder que perpassam as instituigdes do Estado e da socie-
dade como um todo.”" Trata-se, portanto, de um processo “politico” em sentido esttito.

Alguns elementos desse processo sao os fatores culturais, construidos historicamente. Sao processos
diferenciados de representacio, aceitacio, rejeicdo e incorpora¢io das conquistas sociais de uma sociedade.
E esse ponto que explica o sucesso ou o fracasso de uma policy e as diferentes solucdes e padrées adotados
nas intervenc¢des publicas.”

Uma administracdo publica informada por uma concepgio critica de Estado e que considere que sua
funcao ¢ atender a sociedade como um todo deve priorizar a¢cGes “universalizantes” “[...] que possibilitem
a incorporacido de conquistas sociais pelos grupos e setores desfavorecidos, visando a reversio do desequi-
librio social”.”’

Diversos fatores sociais devem ser considerados no processo de formulagiao de uma politica publica, até
mesmo em decorréncia do fato de que se trata de um processo claramente “politico”. Esses mesmos fatores
devem ser considerados no que concerne a concretizacao dessas mesmas politicas.

O processo de “desenho” de uma politica publica equivale a determinar seu conteudo, sua substancia,
suas ferramentas, seus instrumentos e até mesmo sua “arquitetura”.”* E necessario incorporar, também, os

47 HASSEMER, Winfried; MUNOZ CONDE, Francisco. Introduccion a la criminologia y al derecho penal. Valencia: Tirant lo Blanc,
1989. p. 70.

48 COSTA, José Francisco de Faria. Nogdes fundamentais de direito penal. 4. ed. Coimbra: Coimbra, 2015. p. 69.

49  FREY, Klaus. Politicas publicas: um debate conceitual e reflexdes referentes a pratica da analise de politicas publicas no Brasil.
Planejamento e politicas priblicas, Brasilia, v. 21, p. 211-259, 2000. p. 216.

50 FREY, Klaus. Politicas publicas: um debate conceitual e reflex6es referentes a pratica da andlise de politicas publicas no Brasil.
Planejamento e politicas priblicas, Brasilia, v. 21, p. 211-259, 2000. p. 216-217.

51 HOFLING, Eloisa de Mattos. Estado e politicas (publicas) sociais. Cadernos CEDES, ano 21, n. 55, p. 30-41, nov. 2001. p. 38.
52 HOFLING, Eloisa de Mattos. Estado e politicas (publicas) sociais. Cadernos CEDES, ano 21, n. 55, p. 30-41, nov. 2001. p. 39.
53 HOFLING, Eloisa de Mattos. Estado e politicas (publicas) sociais. Cadernos CEDES, ano 21, n. 55, p. 30-41, nov. 2001. p. 39.
54 SCHNEIDER, Anne; INGRAM, Helen. Policy Design. In: RABIN, Jack (Org.). Encyclopedia of public administration and public
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simbolos e as construcdes sociais de seus participantes e seu entendimento das possibilidades de mudanca
repentina ou delongada.”

Assim, a formac¢ao de um programa ou de uma agenda concentra toda uma complexa problematica de
definicdo de problemas e agregacio, representagao e organizagao de interesses. Esse processo torna possivel
visualizar a percep¢ao dos podetes publicos acerca do que se deve resolver.”

Nessa dinamica de formacao de uma agenda podem ser identificadas trés “fases” que permitem que um
tema receba a atenc¢do necessaria dos poderes publicos para integrar um programa: valorar o grau de apoio
ou valor que o tema possa solicitar; valorar seu nivel de impacto sobre a realidade social; e prever a viabili-
dade da solugio prevista.”’

Mesmo assim, ¢ importante verificar a tradi¢ao de resposta dos poderes publicos diante da problematica
levantada e elucidar a percep¢io dos afetados acerca da capacidade de resposta do sistema. Isso pode resol-
ver davidas sobre o nivel de resultados que esperam alcancar.™

A defini¢io do problema e do campo de atuagio de uma politica piblica ndo ¢é algo objetivo. Em cada
caso, dependera da mobilizacdo, da organizacdo dos setores visados e de sua forca e representatividade,
de uma consideracio objetiva e racional de sua existéncia e da avaliacio das necessidades existentes e dos
valores e objetivos visados.”

A importancia das pessoas ou do grupo de pessoas afetados pela decisio nao serd aferida pelo tamanho
do grupo, por sua relevancia ou pela especificidade de sua composicido; os principais fatores de avaliagao
serdo a forca, organizacio ou a capacidade de mobilizagio do grupo.”

A agenda corresponde a primeira fase da construcdo de uma politica publica. Segue-se a efetiva im-
plementacio da politica, que ocorrera por intermédio de medidas legislativas, administrativas ou judiciais,
dentre varias outras possiveis. Ocorre que, mesmo a partir da logica “majoritaria”, as politicas publicas nao
podem se desvencilhar dos direitos humanos.

O paradigma garantista contemporaneo, que se encontra “[...| para além dos discursos de (des)legitima-
¢do das politicas publicas que afetam os direitos humanos”, apresenta mecanismos voltados a avaliacio da
(in)idoneidade desses discursos no que concerne ao impulsionamento de “[...] agoes cotidianas de efetivagao
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de direitos”.

Assim, a critica criminolégica baseada no garantismo, nesse quadro, pode ser capaz de, a0 mesmo tem-
po, preservar a necessaria vinculacdo aos direitos humanos e promover a desvinculagio do diteito penal as
classicas teorias retributivistas e preventivas negativas da pena.

Com base na critica criminolégica, assim, abrem-se as possibilidades para a construcao da ““ melhor po-
litica criminal em um Estado de Direito”, que deve conciliar, da melhor forma possivel, prevencio geral e a

policy. Nova York: Oxford University Press, 2005. p. 204.

55 SCHNEIDER, Anne; INGRAM, Helen. Policy Design. In: RABIN, Jack (Org.). Encyclopedia of public administration and public
policy. Nova York: Oxford University Press, 2005. p. 207.
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In: SARAVIA, Enrique; FERRAREZI, Elisabete (Ot1g,). Politicas priblicas. Brasilia: ENAP, 2006. v. 1. p. 208.

57 SUBIRATS, Joan. Definicién del problema. Relevancia piblica y formacion de la agenda de actuacion de los poderes publicos.
In: SARAVIA, Enrique; FERRAREZI, Elisabete (Ot1g,). Politicas priblicas. Brasilia: ENAP, 2006. v. 1. p. 208.

58 SUBIRATS, Joan. Definicién del problema. Relevancia piblica y formacion de la agenda de actuacion de los poderes publicos.
In: SARAVIA, Enrique; FERRAREZI, Elisabete (Ot1g,). Politicas priblicas. Brasilia: ENAP, 2006. v. 1. p. 209.

59 SUBIRATS, Joan. Definicién del problema. Relevancia publica y formacion de la agenda de actuacion de los poderes publicos.
In: SARAVIA, Enrique; FERRAREZI, Elisabete (Ot1g,). Politicas priblicas. Brasilia: ENAP, 2006. v. 1. p. 210.

60  SUBIRATS, Joan. Definicién del problema. Relevancia piblica y formacion de la agenda de actuacion de los poderes publicos.
In: SARAVIA, Enrique; FERRAREZI, Elisabete (Ot1g,). Politicas priblicas. Brasilia: ENAP, 2006. v. 1. p. 215.

61  CARVALHO, Salo de. Antimanual de criminologia. 2. ed. Sao Paulo: Saraiva, 2008. p. 101-103.
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prevencio especial voltada a integracio social e a limitacao do poder punitivo.*

Esses elementos limitadores sdo parte da politica criminal no Estado de Direito. Se a legislacio nao per-
mitir o desenvolvimento de uma politica criminal correta e desejavel, “[...] deve ser proposto ao legislador
como um projeto de reforma”.” Uma politica criminal razoavel depende, assim, das repercussdes sociais
das medidas penais.**

Durante a construc¢do de uma politica criminal, tanto no que concerne a formagao da agenda quanto na
fase de “implementacido”, deve haver uma autolimitagdo ao poder punitivo estatal. No mesmo sentido, a
agenda de uma politica criminal deve partir de estudos especificamente voltados a criminalidade.

A missao do direito penal é a realizagdao do controle social daquilo que ¢é intoleravel, contexto no qual as
demais normas de preservacao da estrutura social resultam insuficientes. A moderna politica criminal, assim,
volta-se ao Direito Penal minimo, por meio da descriminalizagdo de condutas sem reflexo social suficiente
para se exigir a atua¢do penal.®®

E por isso que o debate sobre a politica criminal sempre esteve vinculado aos campos do direito penal
e da criminologia. Viarios autores defendem que a politica criminal e o direito penal devem ser exercitadas

com base em um “modelo integrado” e, consequentemente, interdisciplinar. *

A politica criminal, apesar de ser “[...] a pedra angular de todo o discurso legal-social da criminaliza¢ao-
-descriminaliza¢io”, dependente do conhecimento empirico acerca da criminalidade, de seus niveis e de suas
causas. Estas, porém, sio objetos da Criminologia.”’

A criminologia fornece “[...] o substrato analitico do fendmeno criminal” aos operadores juridico-penais.
A politica criminal transforma as analises e orientagdes da criminologia em op¢des e estratégias concretas.
O direito penal converte “[...] o saber criminoldgico aplicado pela politica criminal em normas.®®

A formula¢io da agenda de uma politica criminal passa, assim, pela observagio dos estudos criminologi-
cos, que serdo transformados em planos de a¢ao voltados a prevencdo e ao combate a criminalidade, tendo
em mente a ideia de autolimitacido do poder punitivo para, em seguida, converter-se em medidas legislativas,
administrativas e outras.

Entende Jorge de Figueiredo Dias que “[...] a dogmatica penal somente pode evoluir ao levar em conta
o trabalho criminolégico e partindo da mediagao politico-criminal, voltada a esclarecer as finalidades e os

efeitos esperados da aplicagio do Diteito penal”.”

A “integracdo” entre criminologia ¢ dogmatica penal, mediada pela politica criminal, segue a mesma
logica da construcdo das demais politicas publicas, ou seja: uma primeira fase, de construcio da agenda
politico-criminal; e uma segunda fase, de “implementa¢do”, que ocorrera por intermédio da transformagao

dogmatico-penal.

Acerca dessa “sistematica”, Franz Von Liszt" foi o primeiro a pensar nas interrelacoes entre as bases

62 ROXIN, Claus. I evolucion de la Politica criminal, el Derecho penal y el Proceso penal. Valencia: Tirant lo Banch, 2000. p. 34.

63 ROXIN, Claus. I.a evolucion de la Politica criminal, el Derecho penal y el Proceso penal. Valencia: Tirant lo Banch, 2000. p. 34.

64  ROXIN, Claus. Ia evolucion de la Politica criminal, el Derecho penal y el Proceso penal. Valencia: Tirant lo Banch, 2000. p. 86-87.

65 SANTOS, José Eduardo Lourenco dos. A derrotabilidade como mecanismo para um direito penal minimo: em respeito aos direitos
fundamentais e a um estado democratico de direito. Rio de Janeiro: Lumen Juris, 2017. p. 140-158.

66  GUINDANI, Miriam Krenzinger A. Sistemas de Politica Criminal: retérica garantista, intervengdes simbdlicas e controle social
punitivo. Cadernos CEDES/IUPER], v. 01. p. 01-19, 2005. p. 10.

67 DIAS, Jorge de Figueiredo. Questies fundamentais do direito penal revisitadas. Sio Paulo: RT, 1999. p. 23.

68  GUINDANI, Miriam Krenzinger A. Sistemas de Politica Criminal: retérica garantista, intervengdes simbolicas e controle social
punitivo. Cadernos CEDES/IUPER], v. 01, p. 01-19, 2005. p. 10.

69  DIAS, Jorge de Figueiredo. Questies fundamentais do direito penal revisitadas. Sio Paulo: RT, 1999. p. 23.

70  Sobre Franz Von Liszt: “Nasceu a 2 de Marco de 1851 em Vienna. Cursou as universidades de Gottingen e Heidelberg, Habil-
itou-se em 1875 como Privat-docent de direito penal na universidade de Graz. Em 1879 foi admittido como professor de direito penal
e de processo civil na universidade de Giessen e em 1882 na de Marburg; d’ahi passou em 1889 para a de Halle, como professor de
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do direito criminal, em um modelo tripartido, que chamou de “ciéncia conjunta do direito penal” (gesamte

Strafrechtwissenschaft) "', compreendendo a ciéncia direito penal, a ctiminologia e a politica criminal. ™

A partir da cooperacio entre as ciéncias, “[...] substitui-se a ignorancia mutua propria de fiores ennemis””,

resultando em solugGes justas para os casos concretos, adequadas ao sistema juridico-penal, que “|...] supde
a ‘penetracao axiolégica’ do problema penal, que, no campo da dogmatica, tem de ser feita buscando-se

valoragdes politico-criminais”.”

A critica criminoldgica, no contexto do modelo de “ciéncia conjunta do direito penal” é, entdo, capaz de
auxiliar na construcao de uma politica criminal voltada a (re)constru¢iao da dogmatica penal de maneira a
esclarecer as funcdes e os limites, bem como o ambito, o nivel e o grau de atuagao do direito penal.

Isso porque a ciéncia penal integrada deve certificar-se “[...] das possibilidades de solu¢dao dos proble-
mas pelo sistema juridico-penal e demarcar os limites destas possibilidades”, pois “[...] defesa de exigéncias
injustificadas ao Direito Penal por parte da Politica Criminal” deve comecar pela andlise da capacidade do

proprio sistema juridico-penal. ™

Deve identificar, também, as fun¢des simbolicas do sistema juridico-penal e suas possibilidades de apre-
sentacio e resposta”. O desenvolver o direito de intervencao deve levar em conta os limites do direito penal
e a “coopera¢do com seu meio”, para que, em longo prazo, o sistema juridico-penal possa ser desobrigado
das tarefas que nio pode cumprir.”

A “racionaliza¢ao” desse direito de intervencao pode ser aplicada a todos os “grandes problemas moder-
nos”, como: “[...] a corrupgao; a dependéncia e o trafico de drogas; a venda de produtos perigosos; o autoen-

direito penal e de direito internacional. Disputado, como Savigny, pelas universidades da Allemanha, ndo pode aceitar os convites
das de Bonn, Jena e Vienna. Juntamente com Dochow (substituido depois de sua morte por Lilienthal), fundou em 1881 a Zeitschrift
Jur, gesammite Strafrechtswissenschaft para servir de orgio a nova direccao scientifica em opposi¢io ao espirito e as idéas capities da escola
classica, que entio preponderava, ou antes dominava exclusivamente na Allemanha. Com os professores van Hamel de Amsterdam
e Prins de Bruxellas, promoveu a fundacio da Uniao Internacional de Direito Penal, destinada, segundo rezam os seus estatutos, a
estudar a criminalidade e a repressio tanto no ponto de vista social como no ponto de vista juridico e a trabalhar pela adopgao deste,
concepgio e de suas consequencias na sciencia e na legislacdo penaes. A seus esforgos se deve a fundacao de um Kriminalistisches
Seminar com riquissima bibliotheca, em 1888, em Marburg, donde passou para Halle. Instituto destinado a estudos especiaes sobre
o direito penal, a sua influencia benefica se revela pelos seus numerosos trabalhos publicados periodicamente em fasciculos e que ja
formam grossos volumes. Extensa ¢ a lista de suas obras. O seu tratado de Direito Penal, publicado pela primeira vez em 1881, teve
7 edicoes até 1895, sempre aperfeicoadas pelo autor de modo a acompanhar o progresso da sciencia e a por o livro ao corrente da
litteratura e da jurisprudencia. [...] Falecido a 21 de Junho de 1919, em Secheim, Austria”. PEREIRA, José Hygino Duarte. Preficio.
In: VON LISZT, Franz. Tratado de Direito Penal Allemao. Rio de janeiro: F. Briguiet & C, 1899. Tomo 1. p. XXIX-XXX)

71 “O direito penal e a politica criminal sdo sciencias do jurisconsulto.[...] S6 pela unido e mutua influencia do direito penal e da
politica criminal completa-se a idéa da sciencia do direito penal (das sciences pénales, como dizem os Francezes ) Orfal-as, desenvolve-
las, transmiti-las, ¢ a missdao do criminalista, nao ¢ missao do medico, do sociélogo, do estatiscista. Desde que néo actue o pen-
samento de que o direito penal e a politica criminal sio dous ramos do mesmo tronco, duas partes do mesmo todo, que se tocam,
se cruzam e se frutificam, e que, sem essa relagio de mutua dependéncia, se desnaturam, ¢ inevitavel a decadéncia do direito penal.
Seré o perfeito conhecimento do direito vigente em todas as suas ramificagGes, sem completa posse da technica da legislacao, sem o
rigoroso freio do raciocinio logico-juridico, a politica criminal degenera em um racionalismo estéril a fluctuar desorientado sobre as
ondas. Por outro lado, o direito penal perde-se em um formalismo infecundo e estranho 4 vida, si ndo for penetrado e guiado pela
convic¢ao de que o crime nao é somente um idéia, mas um facto do mundo dos sentidos, um facto gravissimo na vida assim do in-
dividuo como da sociedade; que a pena nio existe por amor delia mesma, mas tem o seu fundamento e o seu objectivo na protecciao
de interesses humanos. Sem uma sciencia do direito penal voltada para a vida e a0 mesmo tempo adstricta ao rigor das formas, a
legislacao penal converte-se em um jogo das opiniGes do dia nao apuradas, e a administragdo da justica em um oficio exercido com
tédio. E somente da sciencia que o direito penal e a administragao da justica recebem a forca vivificadora”. VON LISZT, Franz.
Tratado de Direito Penal Allemdo. Rio de janeiro: F. Briguiet & C, 1899. Tomo L. p. 105.

72 DIAS, Jorge de Figueiredo. Questies fundamentais do direito penal revisitadas. Sio Paulo: RT, 1999. p. 24.

73 DIAS, Jorge de Figueiredo. Questies fundamentais do direito penal revisitadas. Sio Paulo: RT, 1999. p. 29.

74 DIAS, Jorge de Figueiredo. Questies fundamentais do direito penal revisitadas. Sio Paulo: RT, 1999. p. 35

75 HASSEMER, Winfried. Desenvolvimentos previsiveis na dogmatica do direito penal e na politica criminal. Revista Eletronica De
Direitos Humanos e Politica Criminal, n. 2, p. 1-16, abr. 2008. p. 12-13.

76 HASSEMER, Winfried. Desenvolvimentos previsiveis na dogmatica do direito penal e na politica criminal. Revista Fletronica De
Direitos Humanos e Politica Criminal, n. 2, p. 1-16, abr. 2008. p. 14.
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cobtimento organizado, a crescente disposicao a violéncia; e a criminalidade de criancas e adolescentes™.”

Tendo em vista o fato de a politica criminal nio estar imune aos influxos politico-partidarios que conta-
minam a formula¢io de qualquer politica piblica no Brasil, ndo seria recomendavel deixar a dogmatica penal
ao sabor das inconstancias do Legislativo, da Jurisprudéncia e da Doutrina Penal.

Como afirmou Claus Roxin, um sistema fechado se afasta da efetiva solu¢do dos problemas juridico-
-penais, pois “[...] isola a dogmatica, por um lado, das decisdes valorativas politico-criminais, e por outro, da

realidade social, a0 invés de abrir-lhes os caminhos até elas”. ™

Nesse sentido, o penalista germanico indaga: “De que serve, porém, a solucdo de um problema juridico,
que, apesar de sua linda clareza e uniformidade, ¢ politico-criminalmente errada? Nio serd preferivel uma
decisio adequada do caso concreto, ainda que nio integravel no sistema?”. ™

Uma dogmatica penal distante da realidade exposta pela Criminologia torna-se estanque, divorciada das
constantes modificacdes que impdem a (re)construcio das politicas publicas em geral. Um modelo integra-
do entre as ciéncias penais, contudo, é capaz, a0 menos, de amenizar essa situaciao de descompasso com as
demandas sociais.

O Direito Penal se abre para um sistema que se refaz a cada dia. A dogmatica é constantemente confron-
tada com novos problemas, ou com antigos problemas revisitados, “[...] a luz de uma nova ou mais perfeita

compreensdo da teleologia, da funcionalidade e da racionalidade do sistema, reclamam novas solugdes”.®!

A politica criminal serve de “padrao critico” sobre os limites e a legitimacdo do direito posto e “futuro”.
Oferece critérios decisivos de determinagio sobre os limites da punibilidade®. A elaboracio de uma politica
criminal faz com que a dogmatica penal se submeta, obrigatoriamente, a critica criminolégica, voltada ao
seu aprimoramento.

Nesse mesmo sentido, a “unidade sistematica” que se estabelece entre a politica criminal e o direito pe-
nal, derivada do modelo de “ciéncia conjunta do direito penal”, corresponde “[...] a0 cumprimento de uma

tarefa que é colocado a todas as esferas de nossa ordem juridica”.®

O direito penal se torna a forma por meio da qual as finalidades politico-criminais podem ser transferidas
para o “modo da vigéncia juridica”.** Assim, o divorcio entre construcio a dogmatica e os acertos politico-
-criminais é uma impossibilidade. Nao se pode “[...] jogar o trabalho dogmatico-penal e o criminolégico um

2> 85

contra o outro™.

Essa transformacao dos conhecimentos criminolégicos em exigéncias politico-criminais, e estas em not-
mas jutidico-penais (“de lex lata ou de lege ferenda”), ““|...] € um processo, em cada uma de suas etapas, neces-

sario e importante para a obtencao do socialmente correto”.®

Assim, do mesmo modo que as demais politicas publicas, a politica criminal se realiza em duas etapas

77 HASSEMER, Winfried. Desenvolvimentos previsiveis na dogmatica do direito penal e na politica criminal. Revista Fletronica De
Direitos Humanos e Politica Criminal, n. 2, p. 1-16, abr. 2008. p. 14.

78 ROXIN, Claus. Politica criminal e sistema juridico-penal. Rio de Janeiro: Renovar, 2002. p. 7.
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separadas: uma fase de coleta de informes; e a implementacio de efetivas estratégias para o combate a crimi-
nalidade”, que podem se corporificar em medidas legislativas, administrativas ou de outras espécies.

Na primeira fase, sdo recolhidos os dados criminolégicos (e dos demais “ramos informadores”) sobre
a origem e o funcionamento da atividade criminosa, bem como de areas “sociais”, como administrativa,
economia e educacio, de modo a obter elementos acerca da estrutura das instituicbes socioadministrativas
na atuagdo e prevencio/repressio do crime.®

O pressuposto cientifico retirado da Criminologia e das demais ciéncias que analisam a realidade social
oferecera as opgoes tedricas voltadas a solugdao da criminalidade; ja a realidade “fatica” deve indicar qual
setia a soluco mais apropriada dentre as varias possiveis.”

Na segunda fase, iniciam-se as escolhas sobre o melhor meio dentre os existentes e os propostos para
implementac¢io da politica criminal com os menores custos sociais, econdmicos, politicos e juridicos, de
modo a encontrar “[...] a melhor consecugio do bem-estar social”.”

A politica criminal, assim como qualquer politica publica, ndo pode estar voltada a ““[...] defesa dos in-
teresses das classes detentoras do poder”. Nao pode ser um instrumento de realizacdo do poder politico
voltado a eliminagdo da resisténcia ideoldgica ou a protecao de bens juridicos dos quais é detentora, “[...] em

detrimento da maioria”.”!

Uma legislacao criminal (re)formulada a partir de uma politica criminal construida sobre bases crimino-
légicas €, dessa maneira, determinante para a evolugiao da dogmatica juridico-penal como um todo, por fazer
com que se desvencilhe de questdes politico-partidarias, retributivistas e recrudescentes.

Nesse sentido, o sistema garantista, ao ser utilizado na “diagnose criminolégica” (correspondente a pri-
meira fase da construcao da agenda da politica criminal), volta-se a destitui¢do das institui¢Ges juridico-penais
da “exclusividade de direitos”, possibilitando um “giro copernicano” nas teorias da pena e substituindo a

5 g

nocio classica do “direito de punir”.”?

A critica sociolégico-criminoldgica “alerta” as instituicOes legitimadas acerca das necessidades especifi-
cas de (re)construcao das instituicGes penais, que devem ser entronizadas no momento da constru¢ao da
agenda da politica criminal que, por sua vez, podera nortear a evolucao da dogmatica penal.

Observe-se que o Plano Nacional de Politica Criminal e Penitenciaria determina que a politica criminal
seja normatizada, regulando a atuacio das esferas de governo e dos poderes, competéncias, objetivos, pa-
peis, responsabilidades, recursos, obrigacoes, dividindo riscos, oportunidades e estabelecendo formas de
revisio, avaliagio e monitoramento.”

A prevencdo e o combate a criminalidade sao demandas sociais que, assim como todas as demais, cla-
mam pela formulacio de uma agenda. A partir do modelo de “ciéncia conjunta do direito penal”, aprimora-se
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a construcao da politica criminal, e, consequentemente, da dogmatica juridico-penal.

5. CONSIDERACOES FINAIS

Ainda n2o ha um conceito unico sobre as “politicas publicas”. H4, porém, bases conceituais comuns,
especialmente no que concerne a sua “constru¢ao”. Até mesmo por serem “politicas”, é possivel que fatores
politicos possam influenciar as escolhas publicas, especialmente no Brasil.

A politica criminal nasce, se concretiza e sofre os mesmos influxos de uma politica piblica “comum?”,
com algumas idiossincrasias. Ha varias “espécies” de politicas piblicas cujas diferencas sao meramente ideo-
légicas. E necessario buscar uma defini¢do mais especifica para o que setia a politica criminal.

A politica criminal também faz parte do planejamento estatal e, como as politicas publicas em geral,
sao forma de intervencdo do Estado. E, também, indispensavel ao seu desenvolvimento, especialmente no
Brasil, caracterizado por uma modernidade “tardia” ou “periférica”.

O Estado intervém para modificar a sociedade, hodiernamente, com base em politicas publicas e, tam-
bém por meio da politica criminal. No Brasil, porém, o “populismo penal” contamina a agenda da politica
criminal, recrudescendo penas em detrimento do aprimoramento de outras politicas publicas.

A agenda da politica criminal deve, assim, levar em conta outros fatores no que concerne a sua constru¢ao
e concretizaciao. Nao apenas as demandas sociais devem ser consideradas na formulacao dessas politicas, até
porque se trata de um processo “politico” em sentido estrito.

A agenda corresponde a primeira fase da construcdo de uma politica publica. Durante a construcio de
uma politica criminal, porém, deve haver uma autocontencdo do poder punitivo estatal. A agenda de uma
politica criminal deve se originar de estudos voltados as questdes penais.

A formulagdo da agenda de uma politica criminal passa pela observagao de estudos criminoldgicos, que
serdo transformados em planos de acio que, em seguida, poderdo se converter em medidas concretas. A
“Integracdo” entre criminologia e dogmatica penal, mediada pela politica criminal segue a l6gica das demais
politicas publicas.

A politica criminal ndo esta imune aos influxos politico-partidarios, tampouco as inconstancias do Legis-
lativo, da jurisprudéncia e da doutrina. Ocorre que a dogmatica penal distante da realidade criminoldgica se
torna estanque, divorciada das modificagdes que impdem a (re)construgao das politicas publicas.

Nesse sentido, o modelo integrado das ciéncias penais ¢ capaz de amenizar o descompasso com as
demandas sociais. A elaboragao da politica criminal faz com que a dogmatica penal se submeta a critica
criminolégica que pode, por seu intermédio, transformar-se em medidas legislativas, administrativas ou de

outras espécies.

A legislacdo criminal (re)construida pela politica criminal fundada na criminologia ¢ determinante na
evolugdo da dogmatica penal. A prevenc¢ao e o combate a criminalidade, enquanto demanda social, a partir
do modelo de “ciéncia conjunta do direito penal”, aprimora a construcdo da politica criminal e, consequen-
temente, a prépria dogmatica penal.
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ABSTRACT

The right to a trial without undue delay is guaranteed using identical
language in the Rome Statute of the International Criminal Court (ICC), the
statute of the International Criminal Tribunal for the Former Yugoslavia
(ICTY) and the International Criminal Tribunal for Rwanda (ICTR). All
three mirror the guarantee in the International Convention for Civil and
Political Rights that all persons charged with crimes are entitled “to be tried
without undue delay”. This paper will examine the reason for a right to a
trial without undue delay and its origin in national and international law. It
also will show how these national guarantees serve as the basis of the inter-
national law guarantee of trial without undue delay and how that guarantee
has played out in the international courts. Finally, this paper will examine
reasons why the right of trial without undue delay arguably has been ignored
and/or violated in the ICTY, the ICTR and the ICC due to long delays in
completing the cases.

Keywords: Trial without undue delay. Speedy trial. International Conven-
tion on Civil and Political Rights. International Tribunals.

Resumo

O direito a um julgamento sem atrasos indevidos é garantido usando-se
linguagem idéntica no Estatuto de Roma do Tribunal Penal Internacional
(TPI), nos estatutos do Tribunal Penal Internacional para a ex-lugoslavia
(TPI]) e no Tribunal Penal Internacional para Ruanda (TPIR). Todos os
trés espelham a garantia na Convencao Internacional para os Direitos Civis
e Politicos de que todas as pessoas acusadas de crimes tém o direito de “ser
julgadas sem atrasos indevidos”. Esse artigo examinara a razio do direito
a um julgamento sem demora indevida e sua origem no direito nacional
e internacional. Também mostrard como essas garantias nacionais servem
de base para a garantia internacional do julgamento sem atrasos indevidos
e como essa garantia tem sido desempenhada nos tribunais internacionais.
Finalmente, este artigo examinara as razoes pelas quais o direito do julga-
mento sem demora indevida foi ignorado e / ou violado no ICTY, no ICTR
e no ICC devido a longos atrasos na conclusio dos casos.



Palavras-chave: Julgamento sem atraso indevido. julgamento rapido. Convencao Internacional sobre Direitos
Civis e Politicos. Tribunais Internacionais.

1. INTRODUCTION

To Justin Mugenzi and Prosper Mugiraneza, the guarantee of trial without undue delay must seem
hollow. Each was confined by the ICTR for about 14 years before being acquitted of all charges ranging
from genocide to rape and murder. Mugiraneza and Mugenzi were not the only ad boc tribunal defendants
who spent more than a decade in pretrial detention before their cases were resolved. Theoneste Bagasora
was in custody almost 15 years between his initial appearance at the ICTR and the decision on his appeal.!
Joseph Kanyabash was in ICTR custody for almost 20 years before his appeal was resolved. He served
almost all of a 20-year sentence in pretrial detention.

At the ICC, apparently only two cases have been to trial and appeals completed. One defendant, Ger-
main Katanga, was arrested in October 2007. He was sentenced in May 2014. Both the prosecution and
Katanga dismissed their appeals the following month. Thomas Lubanga Dyilo was arrested in March 2006.
His trial ran from January 2009 through July 2012. His 14-year sentence was affirmed on appeal in Decem-
ber 2014, more than eight years after his arrest. Joseph Kanyabash was in ICTR custody for almost 20 years
before his appeal was resolved. He served almost all of a 20-year sentence in pretrial detention.

The situation was similar at the ICTY. For example, six defendants in the Pr/ic case were in custody from
2004 through 2017 — about 13 years — before their appeals were decided. Two other ICTY co-defendants,
Jovica Stanisic and Franko Simatovic, waited from their initial appearances in June 2003 through December
2015 — more than 12 years — for their cases to be completed.?

Former Croatian Defense Council fighter Vlatko Kupreskic, who was acquitted of all charges, recently
was quoted as saying he cannot fathom why he spent almost a half decade in detention before his acquittal.
“They never even said, sorry,” he is quoted as saying.’

At the ICC, apparently only two cases have been to trial and appeals completed. One defendant, Ger-
main Katanga, was arrested in October 2007. He was sentenced in May 2014. Both the prosecution and
Katanga dismissed their appeals the following month. Thomas Lubanga Dyilo was arrested in March 2006.
His trial ran from January 2009 through July 2012. His 14-year sentence was affirmed on appeal in Decem-
ber 2014, more than eight years after his arrest.

1 He was sentenced to 35 years incarceration.

2 These times are taken from reports of the International Criminal Tribunal for Rwanda and International Criminal Tribunal for the For-
mer Yugoslavia to the Security Council. See Report of the completion of the mandate of the International Criminal Tribunal for Rwanda
as at 15 November 2015, UN. Doc. S/2015/884 (2015) Report of the completion of the mandate of the International Criminal Tribunal
for Rwanda as at 15 November 2015, UN. Doc. S/2015/884 (2015) and Assessment and Report of Judge Carmel Agius, President of the
International Criminal Tribunal for the former Yugoslavia, provided to the Security Council pursuant to paragraph 6 of Security Council
resolution 1534 (2004), UN. Doc. S/2017/1001 (2017). Assessment and Report of Judge Carmel Agius, President of the International
Criminal Tribunal for the former Yugoslavia, provided to the Security Council pursuant to paragraph 6 of Security Council resolution 1534
(2004), UN. Doc. S/2017/1001 (2017). The chatts in the two reports will be consolidated and included hetein as Tables A and B.

3 His initial appearance at the International Criminal Tribunal for the Former Yugoslavia was in January 1998. The Appeal Cham-
ber’s judgment acquitting him was handed down October 23, 2001, three years, 10 months after his initial appearance. BALKAN
TRANSITIONAL JUSTICE. War crimes convicts: hague tribunal was a ‘political court’. Available at: <http://www.balkaninsight.
com/en/article/wat-crimes-convicts-hague-tribunal-was-a-political-court-12-19-2017>.
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2. THE RIGHT TO SPEEDY TRIAL: ITS ORIGINS

2.1. Origins of the right

The right to a speedy trial or trial without undue delay at common law can be traced to Henry II and the
Assize of Clarendon in 1166. It included the following guarantee of speedy trial:

4. And when a robber or murderer or thief or the receivers of them be arrested through the aforesaid
oath, if the justices are not to come quite soon into the county where the arrests have been made, let the
sheriffs send word by some intelligent man to one of the nearer justices that such men have been taken;
and the justices shall send back word to the sheriffs where they wish to have the men brought before
them; and the sheriffs shall bring them before the justices; and also they shall bring with them from the
hundred and the vill where the arrests have been made two lawful men to catry the record of the county
and hundred as to why the men were atrrested, and there before the justices let them make their law.*

A half century later, the right was enshrined in the Magna Carta as provision 40, which reads in full: “To
no one will we sell, to no one will we refuse or delay, right or justice.”

In 1770, the right to a speedy trial was included in the Virginia Declaration of Rights. It reads:
VIII That in all capital or criminal prosecutions a man hath a right to demand the cause and nature of
his accusation to be confronted with the accusers and witnesses, to call for evidence in his favor, and to
a speedy trial by an impartial jury of his vicinage, without whose unanimous consent he cannot be found
guilty, nor can he be compelled to give evidence against himself; that no man be deprived of his liberty
except by the law of the land or the judgement of his peers.®

This and other guarantees in the Declaration of Rights were influential in what eventually became the
United States Bill of Rights, the first 10 amendments to the U.S. Constitution. For example, Article VIII of
the Declaration of rights mirrors the Sixth Amendment rights to speedy trial, trial by jury, confrontation,
the right to be informed of the chatges and the right of compulsory process.” It also includes the Fifth
Amendment right against self incrimination and the right to due process before being deprived of liberty.”
With minor stylistic changes, the Declaration of Rights is almost verbatim the Eighth Amendment rights
against excessive fines and bail and cruel and unusual punishments.’

The right to a trial without undue delay of course is not limited to the United States of America. Nu-
merous other states have found such a right. In general, states use one of two analyses of the right to a
speedy trial. Some, such as the United States, create a separate, free standing right to a speedy trial. Others
look at delays in trial as an adjunct to the right to a fair trial. The difference is crucial to the determination

of whether the accused has been deprived of his rights."’

In jurisdictions in which there is no independent right to a speedy trial or to one without undue delay,

4 Quoted by the Constitution Society. CONSTITUTION SOCIETY. Assize of Clarendon: 1166. Available at: <http://www.con-
stitution.org/eng/assizcla.htm>.

5 Quoted by the Constitution Society. CONSTITUTION SOCIETY. The magna carta: the great charter. Available at: < http://
www.constitution.org/eng/magnacar.htm>.

6 THE AVALON PROJECT DOCUMENTS IN LAW, HISTORY AND DIPLOMACY. Virginia declaration ofrights. Available at:
< http://avalonlaw.yale.edu/18th_century/virginia.asp>.

7 US. Constitution, Amend. VIU.S. Constitution, Amend. V1.

8 US. Constitution, Amend. VU.S. Constitution, Amend. V.

9 Compare, Declaration of Rights Article IX, “That excessive bail ought not to be required, nor excessive fines imposed; nor cruel
and unusual punishments inflicted,” with the Eighth Amendment, “Excessive bail shall not be required, nor excessive fines imposed,
nor cruel and unusual punishments inflicted,” U.S. Constitution, Amend. VIIIU.S. Constitution, Amend. VIII.

10 See Sookermany v. Director of Public Prosecutions, 1 BHRC 348 (Trinidad and Tobago Ct. App. 1996). Chief Justice De La Bastide’s
opinion in Sookermany contains a good discussion in the difference in treatment between states with an independent right to speedy
trial and those common law jurisdictions in which the right to a speedy trial or a trial without undue delay is based on the individual’s
general right to a fair trial.
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it is common to ask only whether delays caused the trial to be fundamentally unfair. In such circumstances,
the trial court may either permanently stay the trial or instruct the jury (in some common law jurisdictions)
as to any matter favorable to the accused due to the delay. An example is Director of Public Prosecutions
v. Tokai,'"" case arising in Trinidad and Tobago. In states with an independent right to speedy trial, the right
may be violated even if it still is possible for a defendant to get a fair trial.

2.2, States with an independent right to speedy trial

In jurisdictions with a specific right to speedy trial or trial without undue delay, the analysis normally
centers on whether the accused has been deprived of #hat right. If so, the indictment can be dismissed or
the trial permanently stayed. An example is PM. v District Judge', where the Supreme Court of Ireland
permanently stayed a sexual abuse of a child prosecution based on delays both before the formal charge
and the between the filing of charges and the trial itself. The Court held that even where the delay did not
prejudice the accused’s right to fair trial, an order enjoining further prosecution was appropriate based on
the unnecessary stress and anxiety on the accused due to the inordinate delay of trial.

The District Court of New Zealand used a similar analysis to permanently stay a sex abuse trial in R. v.
Churches,”® where a trial was barred based solely on delays in the investigation caused by police inaction. In
Martin v. Tanranga District Court,"* the High Court made it clear that the right to a speedy trial was indepen-
dent of the right to a fair trial. Of importance to the analysis was the High Court’s reliance on the guarantee
of trial without undue delay in the International Convention on Civil and Political Rights (ICCPR), the
guarantee imported verbatim into the ICC, ICTY and ICTR statutes.

While recognizing the interest of society in the trial of persons accused of crimes, the Court’s analysis
centered on the right of the accused guaranteed both by New Zealand’s bill of rights and the ICCPR. The
Court held that when a trial is delayed beyond the normal time for such cases to be disposed of — and a
shorter time if the accused is in custody — the prosecutor has the burden of showing that the delays are not
“undue delays.” The Court also held that cases could be dismissed or trials permanently stayed based on
what it called institutional or systemic delays, that is, delays cause by neither the accused nor the prosecution
but inherent in the system. In determining whether institutional delay is “undue,” the Court would look to
the time periods in similar courts. Delay is not undue if it is caused by the actions of the accused or if he
waives the right. However, the prosecutor bears the burden of proving that those delays are caused by or
consented to by the accused. The fact that an accused fails to make a contemporaneous complaint about
delays does not raise the presumption of waiver.

In some jurisdictions, there is a statutory rather than constitutional right to speedy trial. For example,
in Scotland § 101 of the Criminal Procedure Act of 1975 sets a 110-day limit between the time a person is
incarcerated on a charge and the completion of the trial. In the absence of exceptional circumstances not
the fault of the prosecutor, if the trial is not completed within 110 days of incarceration, the accused is freed
and the charges against him permanently dismissed. The Scottish courts apply this rule strictly. In H.M. Ad-
vocate v. McTavish,” the High Court of Justiciary refused to extend the time limit when the prosecutor asked
for an extension of time to complete laboratory testing to determine if more serious charges could be filed
against the accused.'®

11 Director of Public Prosecutions v. Tokai [1996] A.C. 856 (P.C.).

12 PM. v. District Judge [2002] 2 1.R. 560.P.M. v. District Judge [2002] 2 I.R. 560.

13 R.v. Churches, [2001) D.C.R. 581.R. v. Churches, [2001) D.C.R. 581.

14 Martin v. Tauranga District Court [1995] 1N. Z.1.R. 491

15  H.M. Advocate v. McTavish,[1974] SLT 246

16 The McTavish Court applied a predecessor statute, § 43 of the Criminal Procedure Actm (Scotland) 1887. It is effectively
identical to the current statute.
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2.3.The Right as Part of a Fair Trial Guarantee

In jurisdictions in which there is no independent right to a speedy trial or one without undue delay, it is
common to ask only whether delays caused the trial to be fundamentally unfair. In such circumstances, the
trial court may either permanently stay the trial or instruct the jury (in some common law jurisdictions) as
to any matter favorable to the accused due to the delay. An example is Director of Public Prosecutions v. Tokai, a
case arising in Trinidad and Tobago. In South Africa the right to a speedy trial is one of a number of rights
associated with fair trials."” In South Africa the legal analysis is a balancing of the interests of the accused
and of society. Overall, states analyzing speedy trial as an adjunct to a fair trial require a showing that a trial
would be fundamentally unfair in order to trigger relief due to denial of a speedy trial.

The Scottish High Court of the Justiciary explained the analysis as follows:

The right to a trial within a reasonable time figures in many constitutions and declarations of rights.
Frequently, as in art 6 [of the European Convention on Human Rights], it figures alongside rights to a
fair trial and an independent tribunal. However, the right to a trial within a reasonable time is a right of
a somewhat different character from the other two rights, for the reasons explained by Justice Powell
in his frequently quoted opinion in Barker v Wingo. Justice Powell observed that the right to a speedy
trial is generically different from any other rights enshrined in the United States Constitution for the
protection of the accused. He pointed out, first, that there is a societal interest in providing a speedy trial
which exists separate from, and at times in opposition to the interests of the accused: and secondly that
deprivation of the right could work to the accused’s advantage and did not per se prejudice the accused’s
ability to defend himself. He continued: “Finally, and perhaps most importantly, the right to speedy trial
is a more vague concept than other procedural rights. It is, for example, impossible to determine with
precision when the right has been denied. We cannot definitely say how long is too long in a system
where justice is supposed to be swift but deliberate. As a consequence, there is no fixed point in the
criminal process when the State can put the defendant to the choice of either exercising or waiving the
right to a speedy trial ... Thus, as we recognized in Beavers v Haubert, any inquiry into a speedy trial
claim necessitates a functional analysis of the right in the particular context of the case: ... “The right
of a speedy trial is necessarily relative. It is consistent with delays and depends upon circumstances. It
secures rights to a defendant. It does not preclude the rights of public justice’. The amorphous quality
of the right also leads to the unsatisfactorily severe remedy of dismissal of the indictment when the
right has been deprived. This is indeed a serious consequence because it means that a defendant who
may be guilty of a serious crime will go free, without having been tried. Such a remedy is more serious
than an exclusionary rule or a reversal for a new trial, but it is the only possible remedy.

The view that discontinuance of the prosecution is the only possible remedy is, as I understand the
position, derived from the particular provisions of the United States Constitution and is not necessarily
to be taken as a general observation to be applied in relation to other constitutional instruments or
declarations of rights. Justice Powell continued by discussing the appropriate approach to determining
whether the right had been infringed. He rejected some suggested rigid rules and favoured a balancing
test in which the conduct of both the prosecution and the defendant should be weighed. For the present
purpose, I do not think that it is necessary to repeat what was said about the considerations which may
be relevant in applying the test.

There are thus two features of the right to trial within a reasonable time which may lead to difficulties
and sometimes to unsatisfactory results in attempting to apply it, namely (1) that it is impossible to
specify precisely what is a reasonable time and (2) that if the only remedy for a breach of the right is
discontinuance of the prosecution, that may be unsatisfactorily severe from the public point of view.
The difficulties are illustrated by the three, again very well known, decisions of the Judicial Committee
of the Privy Council in Bell v DPP of Jamaica, Darmalingum v The State and Flowers v The
Queen. In Darmalingum, it was held that the only possible remedy, on the terms of the particular
constitutional instrument involved and all the facts of the case, was discontinuance of the prosecution.
In Bell and in Flowers, a different result was reached. I do not think that it would really be helpful for
the present purpose to attempt to analyse cither the facts or the speeches in these cases in detail. There

17 Sanderson v. Attorney General, 3 BKRC 647 (S.A. Const. Ct. 1997)
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is, I think, no doubt that if there has been such delay as to cause material prejudice to the fairness of
any trial, the prosecution cannot proceed. Similarly, there would, I suppose, be no dispute that there may
be cases in which delay has been so prolonged that it would be outrageous to allow criminal charges
to proceed and discontinuance is the only remedy which can reasonably be regarded as appropriate,
whatever general approach is being applied. Darmalingum might perhaps be regarded as a case of
that kind. As regards the other two decisions, it is, in my view, sufficient to note that different results
may easily be seen to be appropriate in different circumstances. What Justice Powell described as the
“slippery character” of the right is also illustrated by the decision of the New Zealand Court of Appeal
in Martin v Tauranga District Council in which a variety of opinions were expressed about the
appropriate remedy, although it can perhaps be said that the majority tended to favour the view that
discontinuance was not the only remedy for a breach.'®

In that case, Lord Coulsfield was construing the application of the guarantee in Article 6 (1) of the Eu-
ropean Convention on Human Rights and how they are applied to Scotland under legislation adopting the
convention as national law."”

The House of Lords, like the Scottish court, views the right to a speedy trial under the convention and
United Kingdom law as part of a package of fair trial rights. Deprivation of the right to a speedy trial does
not necessarily result in the deprivation of a fair trial. The House of Lords wrote:

[T]here is a right to a fair and public hearing; a right to a hearing within a reasonable time; a right to a
hearing by an independent and impartial tribunal established by law; and (less often referred to) a right
to the public pronouncement of judgment. It does not follow that the consequences of a breach, or a
threatened or prospective breach, of each of these rights is necessarily the same.

It is accepted as “axiomatic” that a person charged with having committed a criminal offence should
receive a fair trial and that, if he cannot be tried fairly for that offence, he should not be tried for it at
all”.

In such a case the court must stay the proceedings. But this will not be the appropriate course if
the apprehended unfairness can be cured by exercise of the trial judge’s discretion within the trial
process. Neither of these cases was based on the Convention, but neither is in any way discordant with
the Convention jurisprudence. If it is established, after the event, that a trial was unfair, any resulting
conviction will be quashed. This is what domestic law requires, and what the Convention requires.”’

2.4.The United States of America

The United States’ constitutional guarantee of a speedy trial differs from other states in several impor-
tant ways, the most important being that it centers on the period between indictment or arrest and convic-
tion. There is no U.S. right of a speedy appeal as is common in other jurisdictions.

U Barker is notable for several reasons. First, it

The leading U.S. case on speedy trial is Barker v. Wingo.”
uses a balancing test to lay the blame for the delay on the prosecution or the defendant. Second, it recog-
nizes that dismissal of charges is the only possible remedy for a deprivation of the right. Third, the Court
listed the major reasons for the right to a speedy trial. The Court identified three interests protected by the
right to a speedy trial:

(i) to prevent oppressive pretrial incarceration; (i) to minimize anxiety and concern of the accused;
and (iii) to limit the possibility that the defense will be impaired. Of these, the most serious is the last,
because the inability of a defendant adequately to prepare his case skews the fairness of the entire

18 HM Adyocate v. R [2002] S.IL.T. 834HM Advocate v. R [2002] S.I.T. 834, 837-38 (internal citations omitted).

19 The article reads in relevant part: “In the determination of his civil rights and obligations or of any criminal charge against him,
everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law.”
20 Attorney General’s Reference (No. 2 of 2007) [2004] 1 Cr. App. R. 25Attorney General’s Reference (No. 2 of 2001) [2004] 1 Cr. App.
R. 25, paras. 13-14 (H.L.) (internal citations omitted).

21 Barker v. Wingo, 407 US. 514 (1972).
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system. If witnesses die or disappear during a delay, the prejudice is obvious. There is also prejudice if
defense witnesses are unable to recall accurately events of the distant past. Loss of memory, however, is
not always reflected in the record because what has been forgotten can rarely be shown.?

The Court rejected both a set time period in which a trial must commence and that the defendant
demand a speedy trial* Instead, the Court set four factors to be balanced to determine if a defendant’s
right to speedy trial was violated: 1) length of the delay;** 2) the reasons the government gives to justify the
delay;” 3) the defendant’s assertion of the right to speedy trial;* and 4) prejudice to the defendant.”’

Generally, a delay approaching a year is sufficient to trigger a speedy trial claim and prejudice is presu-
med, Doggett v. United States® The longer the delay, the greater the presumption of prejudice. Id. And, while
the right to speedy trial does not accrue until a person is arrested or indicted, United States v. McDonald” the
government has a duty to arrest the defendant and bring him to trial once he is indicted or charged. United
States v. Cardona.™ So, if the government holds back on arresting the defendant to gain a tactical advantage,
the pre-arrest delay weighs heavily against the government. Conversely, if the defendant is actively hiding
and evading arrest, the delay weighs heavily against the defendant.

One factor especially relevant to trials before the ICC, the ICTY and ICTR is the availability of resour-
ces for the prosecution to try the accused. As will be shown, zifra, the tribunals had significant shortfalls in
resources such as courtroom space and the number of available judges.

In Strunk v. United States’' and Barker v. Wingo, the Court held lack of resources —in S#runk, appropriations
to hire sufficient prosecutors — was a factor weighing against the government. In Barker v. Wingo, the Court
wrote:

A more neutral reason such as negligence or overcrowded courts should be weighted less heavily but

nevertheless should be considered since the ultimate responsibility for such circumstances must rest
with the government rather than with the defendant.*

The Sixth Amendment right to speedy trial centers on protecting the defendant from the prejudices and
harms set out in Barker v. Wingo. A person may be entitled to a dismissal for violation of the Sixth Amen-
dment right to speedy trial even though he could still receive a fair trial. This is the opposite of the view in
jurisdictions such as the United Kingdom.

Additionally, the Barker v. Wingo analysis does not consider the interests of the government and the
public in having criminal charges decided following a full trial. Stated simply, the Speedy Trial Clause of
the Sixth Amendment can result in the freeing of a factually guilty person simply due to delay. A perfect
example is Cardona. He was convicted of a drug conspiracy following a jury trial”

appeal based on denial of speedy trial, the United States Court of Appeals for the Fifth Circuit held that

t,34

yet in considering his

based on his demand for a speedy trial after an unexplained five-year delay between indictment and arres

22 Barker v. Wingo, 407 US. 514 (1972), at 532.

23 Barker v. Wingo, 407 U.S. 514 (1972), at 529-30.

24 Barker v. Wingo, 407 U.S. 514 (1972), at 530-31.

25 Barker v. Wingo, 407 US. 514 (1972), at 531.

26 Barker v. Wingo, 407 US. 514 (1972), at 531-32.

27 Barker v. Wingo, 407 US. 514 (1972), at 532.

28 Doggett v. United States, 505 U.S. 647 (1992).

29 United States v. McDonald, 456 US. 1 (1982).

30  United States v. Cardona, 302 E, 3d 494 (5™ Cir. 2002).

31 Strunk v. United States, 412 U.S. 434 (1973)

32 Strunk, 407 US., at 531.

33 Cardona, 302 F.3d, at 496.

34 The government filed a memorandum detailing its attempts to arrest Cardona but, in the words of the Fifth Circuit, “did not
support its memorandum with a shred of evidence either then or at the later hearing.” Cardona, 302 F3d, at 497. If the government
had shown diligence in attempting to arrest him, Cardona would have do shown actual prejudice rather than relying on a presump-
tion. Cardona, 302 F.3d, at 497.
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the government had the burden of showing a lack of prejudice.”

While Cardona is an outlier due to the government’s failure to present apparently available evidence of
attempts to arrest Cardona, it is an example of how the U.S. right to speedy trial can benefit a defendant
who did not show he was actually prejudiced even by lengthy pretrial incarceration.” His guilt or innocence
was not a factor in the appellate court’s analysis and in fact was mentioned only when the opinion stated he
was convicted after a jury trial.

3. NON-TRIBUNAL INTERNATIONAL JURISPRUDENCE

In this section, I will review jurisprudence from the two major and influential international bodies pro-
tecting human rights, the Human Rights Committee of the United Nations and the European Court of
Human Rights. In 1966, the United Nations General Assembly adopted an optional protocol to the ICCPR
establishing a Human Rights Committee to evaluate violations of the convention raised by individuals. The
protocol went into effect in 1976.%

3.1. The human rights committee

The Human Rights Committee sets out its interpretation of the right of the convention in two ways.
First, it issues “General Comments” on a variety of topics related to the ICCPR. Second, it decides indivi-

dual cases.

3.1.1. General comment 32 and speedy trial

General Comment 32 gives the committee’s views on Article 14 of the ICCPR’s guarantees of fair trial™

and the right to equality before the courts.”” The comment first notes Article 14 contains “guarantees that

224()

States parties must respect, regardless of their legal traditions and their domestic law.”* The general com-

ment discusses the right to trial without undue delay in a single paragraph, which reads:

35 Cardona, 302 F.3d, at 499.

36 Cardona was indicted on April 23, 1995, but not arrested until October 28, 2000. He moved to dismiss on speedy trial grounds on
January 28, 2001. Id, at 496. His conviction was vacated and the indictment ordered dismissed by the Fifth Circuit on August 16, 2002.
37 Numerous states, including at least three permanent members of the UN. Security Council, have not ratified the protocol.
Non-party states include the United States, the United Kingdom, China, India, Egypt, Isracl and Saudi Arabia. State parties to the
optional protocol include Ireland, Italy, Mexico, the Republic of Korea and the Russian Federation. See <https://treaties.un.org/
Pages/ViewDetails.aspx?stc=TREATY&mtdsg_no=IV-5&chapter=4&clang=_en>.

38 Article 14(3) of the Convention contains defendants’ fair trial rights. It reads in full: “In the determination of any criminal
charge against him, everyone shall be entitled to the following minimum guarantees, in full equality:

(a) To be informed promptly and in detail in a language which he understands of the nature and cause of the charge against him;
(b) To have adequate time and facilities for the preparation of his defence and to communicate with counsel of his own choosing;
(c) To be tried without undue delay;

(d) To be tried in his presence, and to defend himself in person or through legal assistance of his own choosing; to be informed, if
he does not have legal assistance, of this right; and to have legal assistance assigned to him, in any case where the interests of justice
so require, and without payment by him in any such case if he does not have sufficient means to pay for it;

(e) To examine, or have examined, the witnesses against him and to obtain the attendance and examination of witnesses on his
behalf under the same conditions as witnesses against him;

(f) To have the free assistance of an interpreter if he cannot understand or speak the language used in court;

(g) Not to be compelled to testify against himself or to confess guilt.

This section of the ICCPR was incorporated verbatim into the statues of the ICTY and ICTR.

39  General Comment No. 32, UN. Doc. CCPR/C/GC/32 (2007)

40  General Comment No. 32, UN. Doc. CCPR/C/GC/32 (2007), para. 4.
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The right of the accused to be tried without undue delay, provided for by article 14, paragraph 3 (c),
is not only designed to avoid keeping persons too long in a state of uncertainty about their fate and,
if held in detention during the period of the trial, to ensure that such deprivation of liberty does not
last longer than necessary in the circumstances of the specific case, but also to serve the interests of
justice. What is reasonable has to be assessed in the circumstances of each case, taking into account
mainly the complexity of the case, the conduct of the accused and the manner in which it was dealt with
by the administrative and judicial authorities. In cases where the accused are denied bail by the court,
they must be tried as expeditiously as possible. This guarantee relates not only to the time between the
formal charging of the accused and the time by which trial should commence, but also the time until the

final judgment on appeal. All stages, whether in the first instance or on appeal must take place without

“undue delay.”"!

It is noteworthy that the committee, charged with interpreting the ICCPR, interprets the guarantee of
trial without undue delay to include not only the time between initiation of charges through commencement
of the trial but the entire process including trial, deliberations on verdict and appeal. This is contrary to the
practice in the United States, limiting the Sixth Amendment right to speedy trial to the period between arrest
ot initiation of formal proceedings through conviction.*

3.1.2. The committee’s case law

The committee strictly enforces the Article 14(3) (c) guarantee of trial without undue delay even in view
of the governments’ claims that lengthy investigations were required or that the government lacked the re-
sources to provide a speedier trial or appeal. Additionally, once it is determined that the delay was excessive,
the burden is on the government to show an acceptable reason for the delay.

An example is Agudo v. Spain. Agudo was accused of a series of fraudulent bank transactions from
1971-83. Charges were initiated in 1983 and the trial judgment sentencing him to two years incarceration
was delivered in 1994.* He was ordered incatrcerated on the sentence in 1999, following appeal and a re-
quest for pardon.*” He claimed the proceeding which lasted more than 15 years violated his right to a trial
without undue delay.*

The committee granted Agudo relief. It held the Spanish government conceded the delay of 11 years
through trial and 13 years through the appeal violated Agudo’s rights under the ICCPR and that the go-
vernment did not give an explanation for the delay.”’” It further held the government had an obligation to
provide an effective remedy for denial of trial without undue delay, including compensation, and to ensure
that defendants did not have to initiate a separate action to obtain compensation.*

Likewise, in Hendricks v. Guyana,® the committee found a violation in part due to the government’s failu-
re to explain a three-year delay between arrest and trial in a triple murder case in which the defendant was
sentenced to death.” In a similar case, Flipovich v. Lithuania,”* the committee found for a defendant charged
with murder based on a four-year, three month investigation in a murder case.”

41 General Comment No. 32, UN. Doc. CCPR/C/GC/32 (2007), para. 35 (internal citations omitted).
42 Betterman v. Montana, US. 136 S. Ct. 1609 (2016)

43 Agudo v. Spain, UN. Doc. CCPR/C/76/D/864/1999 (2002)

44 Agudo v. Spain, UN. Doc. CCPR/C/76/D/864/1999 (2002), para. 2.3.

45 Agudo v. Spain, UN. Doc. CCPR/C/76/D/864/1999 (2002), para. 2.09-2.10.

46 Agudo v. Spain, UN. Doc. CCPR/C/76/D/864/1999 (2002), para. 3.2.

47 Agudo v. Spain, UN. Doc. CCPR/C/76/D/864/1999 (2002), para. 9.1.

48 Agudo v. Spain, UN. Doc. CCPR/C/76/D/864/1999 (2002), para. 11.

49 Hendricks v. Guyana, UN. Doc. CCPR/C/76/D/893/1998 (2002)

50  Hendricks v. Guyana, UN. Doc. CCPR/C/76/D/893/1998 (2002), pata. 6.3.

51 Flipovich v. Lithuania, UN. Doc. CCPR/C/78/D/875/1999 (2003)

52 The offense was committed in September 1991 and the trial judgment delivered in January 1996. Flipovich v. Lithuania, UN.
Doc. CCPR/C/78/D/875/1999 (2003), para. 7.1.
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The Committee also takes note of the fact that the State party has not given any explanation of the
reason why four years and four months elapsed between the start of the investigation and the conviction
in first instance. Considering that the investigation ended, according to the information available to
the Committee, following the report by the forensic medical commission and that the case was not
so complex as to justify a delay of four years and four months, or three years and 2 months after the
preparation of the forensic medical report, the Committee concludes that there was a violation of
article 14, paragraph 3 (c).*

The committee applies the same failure to present proof of an excuse to delays in the appellate process.
In Mwamba v. Zambia,* the committee considered a complaint of undue appellate delay in a case involving
a former high-ranking police officer sentenced to death for the murder of a truck driver and theft 40 tons
of copper cathodes. The offense occurred on March 24, 1999.> His trial began on September 1, 1999, and
he was convicted on August 8, 2001.° He complained of a five-year delay in his appeal.”” The government
told the committee on February 9, 2007, that the appeal had yet to be heard due to “technical reasons” in

that a verbatim transcript of the trial had not been typed.”® The committee held:

The Committee notes that the State party’s only response to date to the author’s allegations is that the
appeal has not yet taken place “due to technical reasons” and it has provided no arguments on the
substance of the author’s claims. It reaffirms that the burden of proof cannot rest on the author of
the communication alone, especially considering that the author and the State party do not always have
equal access to the evidence and frequently the State party alone has the relevant information. It is
implicit in article 4, paragraph 2 of the Optional Protocol that the State party has the duty to investigate
in good faith all allegations of violations of the Covenant made against it and its representatives and to
furnish to the Committee the information available to it. In the light of the failure of the State party
to cooperate with the Committee on the matter before it, due weight must be given to the authot’s
allegations, to the extent that they have been substantiated.”

The committee ordered Zambia to afford Mwamba an unspecified relief including a review of his
conviction and adequate teparations, including compensation.”” Howevert, a review of two cases from New
Zealand shows the committee will find no violation of the convention if a state gives a reasonable explana-
tion for the delay. In Dean v. New Zealand,"' the committee reviewed a claim of undue appellate delay lodged
by a man with a 40-year record of indecency convictions jailed indefinitely for fondling a 13-year-old boy in
a movie theater. The offense occurred on June 24, 1995.* He pled guilty in district court, where she faced
a maximum punishment of three years incarceration, but the judge transferred the case to the high court
where he was liable for indefinite preventive detention. On November 3, 1995, the high court sentenced
him to indefinite detention with a 10-year minimum sentence before parole.®

The initial appeal — where he was not represented by counsel — was denied on November 23, 1995.
However, in subsequent appeals to the Privy Council and the Court of Appeals, the initial appeal was found
flawed. He was granted appointed council and the Court of Appeal denied the subsequent appeal on De-
cember 17, 2004. The Supreme Court denied review on April 11, 2005.* He complained to the committee

53 Asis the committee’s practice, it ordered the government to provide the defendant with an effective but unspecified remedy (in-
cluding compensation) and to ensure that future violations do not occur. Flipovich v. Lithuania, UN. Doc. CCPR/C/78/D/875/1999
(2003), para. 10,

54 Mwamba v. Zambia, UN. Doc. CCPR/C/98/D/1520/2006 (2010)

55 Mwamba v. Zambia, UN. Doc. CCPR/C/98/D/1520/2006 (2010), para. 2.1.

56 Mwamba v. Zambia, UN. Doc. CCPR/C/98/D/1520/2006 (2010), para. 2.3.

57 Mwamba v. Zambia, UN. Doc. CCPR/C/98/D/1520/2006 (2010), para. 3.5.

58  Mwamba v. Zambia, UN. Doc. CCPR/C/98/D/1520/2006 (2010), para. 4.

59 Mwamba v. Zambia, UN. Doc. CCPR/C/98/D/1520/2006 (2010), pata. 6.2.

60 Mwamba v. Zambia, UN. Doc. CCPR/C/98/D/1520/2006 (2010), para. 8.

61 Dean v. New Zealand, UN. Doc. CCPR/C/95/D/151/1512/2006 (2009)

62 Dean v. New Zealand, UN. Doc. CCPR/C/95/D/151/1512/2006 (2009), para. 2.1.

63 Dean v. New Zealand, UN. Doc. CCPR/C/95/D/151/1512/2006 (2009), para. 2.3.

64 Dean v. New Zealand, UN. Doc. CCPR/C/95/D/151/1512/2006 (2009), para. 2.4.

CLINE, Cynthia. Trial without undue delay: a promise unfulfilled in international criminal courts. Rev. Bras. Polit. Publicas, Brasilia, v. 8, n® 1, 2018 p.54-88

(=
>



that the appropriate remedy for the nine-year appellate delay was reduction of sentence from indefinite
preventive detention to a finite term.”

The government, however explained the delays. According to the committee,

The State party submits that the length of time taken in rehearing the author’s appeal does not amount
to a breach of article 14, and that even if it did, a reduction in sentence would not be an appropriate
remedy as there was no harm to the author arising from the delay, and the rehearing of his appeal
constituted a remedy for the flawed procedure followed in the determination of the author’s first appeal.
The State party submits that the initial appeal was heard and determined within reasonable time, on 21
March 1996. The author did not challenge the procedure by which his appeal was determined. After
other appellants had challenged the procedure and as a result of consequent legislative amendments,
the author was provided with an opportunity for a rehearing. He filed an application for a rehearing on
21 May 2003. The rehearing took place on 10 November and 15 December 2004. As admitted by the
author, 12 months of that delay was due to unavailability of counsel. The State party therefore submits
that the delay of seven years and three months in the determination of the author’s appeal cannot be
solely attributed to the State party.”

The committee accepted the government’s explanation for the delay because it was backed up with facts.
It wrote:

The author has claimed that he is a victim of undue delay in the hearing of his appeal. The Committee
notes that initially the authot’s appeal was heard in 1996, but that in 2002 a Privy Council and Court of
Appeal judgement considered flawed the procedure applied in the hearing of the appeal. Subsequently
the author was given an opportunity to apply for a rehearing of his appeal, which he did on 21 May
2003. The Court of Appeal rejected his appeal on 17 December 2004. In the specific circumstances of
the case, the Committee considers that the delay in determining the author’s appeal does not amount to
a violation of article 14, paragraphs 3(c) and 5.”

Similarly, in Jessop v. New Zealand,® the case of a 15-year-old gitl sentenced to four years incarceration
for aggravated robbery, the committee found no violation of the right to trial without undue delay during a
nine-year period between arrest and final appellate decision when the government accounted for the delays
in detail. Jessop included a complex series of decisions, including transfer of the case from Youth Court to
the High Court and numerous appeals. Further, the committee laid much of the blame for the appellate
delay on Jessop and her attorney — who was out of the country and unavailable for two years, nine months
of the appellate process.” She also was held responsible for considerable delays in rehearing of her case by
the Court of Appeal after remand from the Privy Council and delay in seeking rehearing after the Supreme
Court denied review.”

A significant factor in Jessop was the committee’s lack of analysis. It simply held, “The issue of delay must
be assessed against the overall circumstances of the case, including an assessment of the factual and legal
complexity of the case,””" then without further analysis, decided,

“In the specific circumstances of the case, the Committee considers that the delay in determining the

authot’s appeal does not amount to a violation of article 14, paragraphs 3(c), paragraph 4 or paragraph
5 of the Covenant.”"™

3.2.The European Court of Human Rights

65 Dean v. New Zealand, UN. Doc. CCPR/C/95/D/151/1512/2006 (2009), para. 3.4.
66 Dean v. New Zealand, UN. Doc. CCPR/C/95/D/151/1512/2006 (2009) para. 4.6.

67 Dean v. New Zealand, UN. Doc. CCPR/C/95/D/151/1512/2006 (2009), para. 7.2.
68 Jessop v. New Zealand, UN. Doc. CCPR/C/101/D/1758/2008 (2011)

69 Jessogp v. New Zealand, UN. Doc. CCPR/C/101/D/1758/2008 (2011
70 Jessogp v. New Zealand, UN. Doc. CCPR/C/101/D/1758/2008 (2011
71 Jessop v. New Zealand, UN. Doc. CCPR/C/101/D/1758/2008 (2011
72 Jessgp v. New Zealand, UN. Doc. CCPR/C/101/D/1758/2008 (2011

, para. 8.4.
, paras. 8.3-8.5.
, para. 8.2.
, para. 8.5.
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The basic document containing the rights enforced by the ECHR is the European the general rights set
out in Article 6(1). The relevant part is:
In the determination of his civil rights and obligations or of any criminal charge against him, everyone

is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal
established by law.

The language of the ECHR, unlike the ICCPR, does not grant a specific guarantee of speedy trial or trial
without undue delay. Rather, the “fair and public hearing” must be within a “reasonable time.” It follows
that the right to hearing within a reasonable time is part of the general fair trial rights rather than a specific
free-standing guarantee. It is not included in the guarantees for criminal defendants in Article 6 (3) of the
convention.”

Like the Human Rights Committee, the ECHR publishes a handbook on the rights of defendants gua-
ranteed by the convention, Guide on Article 6 of the European Convention on Human Rights: Right to a Fair Trial
(Criminal Limb).”* 1 will examine both the guide and case law separately.

3.2.1. The guide on article 6

Reasonable time for a hearing begins when charges are preferred.”” When it ends is less definite. It
continues through the final determination of guilt or innocence, even if the determination is by an appellate
court® and at least until the sentence is definitely fixed.”

Factors to be considered in determining if the time for the proceeding is based on an overall evaluation
of the proceeding. Thus, a “reasonable time” may be exceeded even if some stages of the proceeding are
completed with acceptable speed and some not.”® The ECHR looks to the complexity of the case, the
defendant’s conduct and the conduct of applicable administrative and judicial officials in determining whe-

ther the proceedings were within a reasonable time.”

Complexity is determined using numerous factors including the number of counts, the number of
accused and witnesses, the international dimensions of the case such as the need to investigate in several
countries and the type of case. The guide uses as an example “white collar” cases of large scale fraud invol-
ving numerous companies and complex transactions designed to hide fraud.*” Even in complex cases, long
petiods of unexplained inactivity by the authorities generally are not considered reasonable.!

In reviewing the defendants’ conduct, the court does not require them to cooperate with the authorities
and they may take advantage of national criminal procedure resulting in delays. However, their conduct is a

73 Article 6(3) lists the following specific guarantees for defendants:

Everyone charged with a criminal offence has the following minimum rights:

(a) to be informed promptly, in a language which he understands and in detail, of the nature and cause of the accusation against him;
(b) to have adequate time and facilities for the preparation of his defense;

(¢) to defend himself in person or through legal assistance of his own choosing or, if he has not sufficient means to pay for legal
assistance, to be given it free when the interests of justice so require;

(d) to examine or have examined witnesses against him and to obtain the attendance and examination of witnesses on his behalf
under the same conditions as witnesses against him;

(e) to have the free assistance of an interpreter if he cannot understand or speak the language used in court.

74 Guide on Article 6 of the European Convention on Human Rights: Right to a Fair Trial (Criminal 1imb) Hereinafter “the guide.” The
English version is available on the internet at <http://www.echr.coc.int/ Documents/Guide_Art_6_ctiminal ENG.pdf>. Ver-
sions are available in numerous other languages on the court’s website.

75 Guide on Article 6 of the Eunrgpean Convention on Human Rights: Right to a Fair Trial (Criminal Limb), para. 182.

76 Guide on Article 6 of the Enrgpean Convention on Human Rights: Right to a Fair Trial (Criminal 1imb), para. 186.

77 Guide on Article 6 of the Enrgpean Convention on Human Rights: Right to a Fair Trial (Criminal Limb), para. 187.

78 Guide on Article 6 of the Enrgpean Convention on Human Rights: Right to a Fair Trial (Criminal 1Limb), para. 189.

79 Guide on Article 6 of the Enrgpean Convention on Human Rights: Right to a Fair Trial (Criminal Limb), para. 191.

80 Guide on Article 6 of the Enrgpean Convention on Human Rights: Right to a Fair Trial (Criminal Limb), para. 192.

81 Guide on Article 6 of the Enrgpean Convention on Human Rights: Right to a Fair Trial (Criminal Limb), para. 193.
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fact which is taken into consideration in determining if the overall time is reasonable.*”

The authorities have a duty to design the judicial system to meet its requirements. Heavy workload and
measures to redress them are rarely given decisive weight by the court. If an accused is in pretrial detention,
the court finds protracted periods of inactivity unacceptable.®’

3.2.2. ECHR jurisprudence

Like the Human Rights Committee, the ECHR looks for reasonable explanations of delays from the
authorities and, in their absence, will find that delays were untreasonable. For example, in Bogkaya v. Turkey,™
the court simply repeated the mantra,

“The Court reiterates that the reasonableness of the length of proceedings must be assessed in the light

of the circumstances of the case and with reference to the following criteria: the complexity of the case,

the conduct of the applicants and the relevant authorities,”

then found a five and one half year delay between arrest and the end of the appellate process was unreaso-
nable. Of importance to the court’s decision were unexplained delays of 10 months and two years while

the case was on appeal.®

The converse of Bogkaya is Wemboff v. Germany.*” In that case, involving a bank fraud, in which the de-
fendant was arrested on November 9, 1961, and was indicted on July 7, 1964. He was convicted on April 7,
1965, and sentenced to six years, six months incarceration. His pretrial detention was credited to his senten-
ce. His appeal was denied on December 17, 1965, and he was released on October 20, 1960, after serving
two-thirds of his sentence. The court relied on evidence from the German government that the case was
handled expeditiously and held:

The Court therefore, having found no failure on the part of the judicial authorities in their duty of
particular diligence under that provision, must a fortiori accept that there has been no contravention of

the obligation contained in Article 6 (1) (art. 6-1) of the Convention. Even if the length of the review
proceedings (Revision) is to be taken into account, it certainly did not exceed the reasonable limit.®

4. THE THEMES OF NON-TRIBUNAL JURISPRUDENCE

7% is how

Lord Coulsfield’s view of Justice Powell’s description of the right to speedy trial as “slippery
the courts and the committee construe and apply the right to trial without undue delay or speedy trial. There
are no fixed limits and no solid criteria to determine if the right has been violated. Rather, it is similar to
U.S. Supreme Court Justice Potter Stewart’s definition of obscenity: “I know it when I see it.” However,

some themes run through the case law.

82 Guide on Article 6 of the European Convention on Human Rights: Right to a Fair Trial (Criminal Limb), para. 194.

83  Guide on Article 6 of the European Convention on Human Rights: Right to a Fair Trial (Criminal Limb), paras. 198-99.

84 Bozkaya v. Turkey, No. 46661/09, ECHR 2017, <bttps:// hudoc.echr.coe.int/ engtt{ “itemid”:[“001-57595”]}>. 1In citing ECHR
cases, this paper uses the citation form recommended by the Court and includes the internet address for the decision.

85 Bozkaya v. Turkey, No. 46661/09, ECHR 2017, para. 59.

86 Bozkaya v. Tutkey, No. 46661/09, ECHR 2017, para. 60. The court found that its finding of violatons of the ECHR was
sufficient “just satisfaction” for the defendant, especially in view of his right to request a new trial. It awarded him 2,000 Euros as
compensation for non-pecuniary damages (paras. 69-70).

87 Wembhoff v. Germany, No. 2122/64, ECHR 1968, <https://hudoc.cchr.coe.int/eng# {“appno™: [“2122/64”],’item-
id”:[“001-57595”]} >.

88 Wemhoff v. Germany, No. 2122/64, ECHR 1968, para. 20.

89 Barker v. Wingo, 407 US.,, at 523.

90 Jacobellis v. Obio, 378 U.S. 184 (1964).
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First, if the delay appears to be long, courts likely will find no violation of the right if the authorities ac-
ted expeditiously. However, in the absence of proof offered by the authorities to explain delays, a violation
is more likely to be found. Second, a systemic lack of resources likely will be held against the government
and relief is more likely to be granted. Third, if a defendant attempts to “game” the system by using pro-
cedural means to delay the proceeding, the claim is more likely to fail. This also is true if the defendant
actively evades arrest.

Fourth, the complexity of the case matters. The more defendants, the more witnesses, the more char-
ges, the more evidence, the more likely that long periods between arrest and resolution will be accepted as
reasonable. Fifth, the authorities have to act reasonably and diligently to bring the case to resolution. Ne-
gligence or delay to gain advantages by the government makes it more likely a violation will be found. Sixth,
prejudice to the defendant ranging from excessive pretrial detention to loss of witnesses makes a finding of
violation more likely.

Seventh, while the courts rarely discuss it, society as a whole has an interest in trials without undue delay
under the theory that justice delayed is justice denied. Eighth, the remedy is unclear. As the House of Lords
held in Attorney General’s Reference No. 2, if a person cannot be tried fairly, he should not be tried at all but that
judges often can fashion remedies to protect defendants whose trials have been unreasonably delayed. On
the other hand, some states such as the United States hold the sole remedy is dismissal of charges.

Ninth and most important, the courts either explicitly or implicitly use balancing tests. The U.S. Supreme
Court and the European Court of Human rights are explicit in the factors used in their balancing factors
while other courts are less so. However, as in all balancing tests, there is substantial room for the judge to
“balance” the factors in such a way that the tribunal gets the outcome it wants.

5.THe ICTY/ICTR/ICC AND SPEEDY TRIAL

5.1.The ad hoc tribunals

The leading case — and the most hotly litigated case — on trial without undue delay at the ad /oc tribunals,
the ICTY and the ICTR, involved Prosper Mugurineza, the former minister of civil service in Rwanda. It
is the leading example how the ad hoc tribunals handled complaints of violation of the right to trial without
undue delay.

Prior to the trial and after being incarcerated without bond for four years, Mugiraneza asked the Trial
Chamber to dismiss the indictment against him.”" The Trial Chamber denied relief, holding it had to balance
Mugiraneza’s rights against the fundamental purpose of the Tribunal, prosecuting those responsible for the
Rwandan genocide.”” The Trial Chamber held that Mugiraneza’s rights under the statute had to be balanced
with the need to ascertain the truth of the offenses with which he was charged.”

On interlocutory appeal, the Appeals Chamber vacated the Trial Chamber decision and adopted a five-
-prong test to determine whether the right to trial without undue delay was violated. The factors ate:

91 Prosecutor v. Bizinungn, No. ICTR-99-50-1, Prosper Mugiraneza’s Motion to Dismiss the Indictment for Violation of Article
20(c)(4) of the Statute, Demand for Speedy Trial and for Appropriate Relief (17 July 2003).

92 Prosecutor v. Bizimungu, No. ICTR-99-50-1, Decision on Prosper Mugiraneza’s Motion to Dismiss the Indictment for Violation
of Article 20(4)(c) of the Statute, Demand for Speedy Trial and Appropriate Relief (3 October 2003), para. 11.

93 Prosecutor v. Bizimungu, No. ICTR-99-50-1, Decision on Prosper Mugiraneza’s Motion to Dismiss the Indictment for Violation
of Article 20(4)(c) of the Statute, Demand for Speedy Trial and Appropriate Relief (3 October 2003), para. 12.

CLINE, Cynthia. Trial without undue delay: a promise unfulfilled in international criminal courts. Rev. Bras. Polit. Publicas, Brasilia, v. 8, n® 1, 2018 p.54-88

(=)}
[0e}



1. The length of the delay.

2. The complexity of the proceedings, such as the number of charges, the number of accused, the num-
ber of witnesses, the volume of evidence, the complexity of law and fact.

3. he conduct of the parties.
4. The conduct of the relevant authorities.
5. The prejudice to the accused, if any.”

In effect, the Appeals Chamber adopted the Barker 1. Wingo analysis with the addition of consideration
of complexity of the case. The Appeals Chamber specifically disapproved the Trial Chamber’s holding that
there was no need to inquire into the actions of the Prosecutor.” It also disapproved using the “fundamental
purpose” of the Tribunal — prosecuting those responsible for the 1994 genocide — as a factor in the equa-
tion.”

Mugiraneza is the leading case at the ICTY and ICTR for determining whether a defendant was deprived
of his right to trial without undue delay. As will be shown, many ICTR trials and appeals involved defen-
dants in pretrial confinement for years. Apparently no ICTR defendant was granted pretrial release.”” The
ICTY granted provisional release to several defendants but requitred them to return to custody duting trial.

Of importance to the Tribunals’ jurisprudence on trial without undue delay, the Mugiraneza Trial Cham-
ber on remand continued to balance the right of trial without undue delay with the purpose of the Tribunal.
It wrote:

[TThe Trial Chamber must also be vigilant to ensure that the right to a trial without undue delay is ba-
lanced with the need to ascertain the truth about the serious crimes with which the Accused is charged.”

The Bizimungn trial (also known as Government 1) began November 6, 2003, about four and a half years
after the accused were arrested in April 1999. The prosecution presented 57 witnesses over 178 trial days.”
The defense case for all four defendants began November 1, 2005, and ended June 12, 2008. The four
defendants presented a total of 114 witnesses over 221 trial days.'” The Trial Chamber judgment was an-

nounced on September 30, 2011, and issued in written form on October 19, 2011.""

In both the Trial Chamber judgment and the Appeal Chamber judgment, there were partially dissenting
opinions on denial of the right to trial without undue delay. Both centered on the delay between the end
of the trial and the Trial Chamber judgment. In the Trial Chamber, Judge Short found violation based on
administrative problems and delays caused by the Tribunal, including assigning the other judges to other
cases. He would have reduced the sentences of Mugiraneza and co-defendant Justin Mugenzi from 30 years

94 Prosecutor v. Mugiraneza, No. ICTR-99-50-AR73, Decision on Prosper Mugiraneza’s Interlocutory Appeal from Trial Chamber
II Decision of 2 October 2003 Denying the Motion to Dismiss the Indictment, Demand for Speedy Trial and Appropriate Relief
(27 February 2004), at 3.

95  Prosecutor v. Mugiraneza, No. ICTR-99-50-AR73, Decision on Prosper Mugiraneza’s Interlocutory Appeal from Trial Cham-
ber II Decision of 2 October 2003 Denying the Motion to Dismiss the Indictment, Demand for Speedy Trial and Appropriate
Relief (27 February 2004),

96  Prosecutor v. Mugiraneza, No. ICTR-99-50-AR73, Decision on Prosper Mugiraneza’s Interlocutory Appeal from Trial Cham-
ber II Decision of 2 October 2003 Denying the Motion to Dismiss the Indictment, Demand for Speedy Trial and Appropriate
Relief (27 February 2004).

97  Until May 2003, the ICTR Rules of Procedure and Evidence made provisional release “exceptional.” This is the reverse of
Article 9(3) of the ICCPR which makes provisional release pretrial the standard.

98 Prosecutor v. Bizinungn, No. ICTR-99-50-T, Decision on Prosper Mugiraneza’s Application for a Hearing or other Relief on His
Motion for Dismissal for Violation of His Right to Trial Without Undue Delay (3 November 2004), para. 32. The Trial Chamber
denied leave to file an interlocutory appeal of that decision. Prosecutor v. Bizinungn, No. ICTR-99-50-T, Decision on Prosper Mugi-
raneza’s Motion for Leave to Appeal From the Trial Chamber’s Decision of 3 November 2004 (24 February 2005).

99 Prosecutor v. Bizimungn, No. ICTR-99-50-T, Judgment (30 September 2011), Annex A Procedural History, para. 29.

100 Prosecutor v. Bizinungn, No. ICTR-99-50-T, Judgment (30 September 2011), Annex A Procedural History, para. 81.

101 Prosecutor v. Bizinungn, No. ICTR-99-50-T, Judgment (30 September 2011), Annex A Procedural History, para. 161.
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to 25 years on the counts on which they were convicted.'” In the Appeals Chamber, the claims of violation
of the right to trial without undue delay were dismissed by the majority. Both defendants were acquitted on
the two counts of conviction based on insufficiency of the evidence.'” Judge Robinson agreed with Judge
Short’s analysis of the excessive time writing the trial judgment. He would have granted Mugiraneza and
Mugenzi both $5,000 as compensation.'”

In a decision handed down about two years later in the Butare case,' a similarly constituted Appeals
Chamber — including Judge Khan, the presiding judge from the Government 1I trial — found a violation of
the right to trial without undue delay based on arguments similar to those raised on appeal in Government I1.

The Butare case differed from Government 11 in two important respects. First, the Appeals Chamber affir-
med convictions as to all six Buzare defendants while both Government 11 appellants were acquitted on appeal
due to insufficiency of the evidence.' The second is the length of trial and pre-trial confinement. The
Butare defendants had been in custody for varying periods beginning in 1995 and the trial did not commence
until December 2001. It ended in December 2008 after 714 trial days. By the time the Bufare appeal judg-

ment was delivered, one of the defendants had been in custody almost 21 years.'”

The Butare Appeals Chamber centered its analysis on two major factors: delays caused by the prosecu-
tion, especially delays in discovery; and delays caused by the assignment of the Buzare judges to other cases
during the Butare. As to the prosecutor’s failure to disclose documents to the defense, the Appeals Chamber
wrote:

Although the Prosecution acknowledged its lack of readiness and belatedness in fulfilling its disclosure
obligations, upon which the start of the trial depended, it does not provide any explanation as to why
it was not in a position to disclose some of the relevant materials despite express orders from the Trial
Chamber or why it repeatedly changed the date for its readiness to commence trial. While the trial
was postponed by one month as a result of the death of Judge Kama, the record shows that the fact
that the trial was delayed to spring 2001 was largely caused by the Prosecution’s inability to meet its
disclosure obligations and lack of readiness. In light of the foregoing, the Appeals Chamber finds that
the Prosecution’s failure to fulfill its disclosure obligations created unjustified delays in the start of the
trial'®

As to delays caused by the judges’ participation in other trials, the Appeals Chamber held:

375. Itis unquestionable that the pace of the trial was affected by the judges’ obligations in other cases.
Whereas the proceedings in this case needed interruptions so as to allow the parties to prepare, the
judges’ obligations in other cases prevented them from sitting in this case for approximately 36 weeks.
In light of the time required to dispose of the motions filed in these other cases, deliberate on their
merits, and write the judgements, these additional obligations also necessarily significantly reduced the
time the Trial Chamber judges could devote to the present case.

376. The Appeals Chamber observes that it was practice for judges of the Tribunal to participate
simultaneously in multiple proceedings given the workload of the Tribunal during the relevant
period. It also notes that significant efforts were made by the authorities of the Tribunal to obtain
the necessary resources to complete its mandate while ensuring the utmost respect for the rights of
all accused. However, in the particular circumstances of this case where the co-Accused had already
been in detention for nearly 4 to 6 years at the start of the trial and which had already suffered from
significant delays, the Appeals Chamber concludes that the additional delays resulting from the judges’
simultaneous participation to other proceedings caused undue delay. The Appeals Chamber recalls that

102 Prosecutor v. Bizinungn, No. ICTR-99-50-T, Judgment (30 September 2011), Annex A Procedural History, paras 5-7 (Short., J.,
dissenting).

103 See generally, Mugenzi v. Prosecutor, No. ICTR-99-50-A, Judgment (4 February 2013).

104 Mugenzi v. Prosecutor, No. ICTR-99-50-A, Judgment (4 February 2013), paras. 1-12 (Robinson, J., dissenting).

105 Prosecutor v. Nyiramasuhuko, No. ICTR-98-42-A, Judgment (14 December 2015).

106 Two Government 1I defendants were acquitted by the Trial Chamber and the prosecutor did not appeal the acquittals.

107  And his sentence was reduced on appeal to 20 years.

108 Butare appeal judgment, para. 372.
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logistical considerations should not take priority over the trial chamber’s duty to safeguard the fairness
of the proceedings. In the same vein, the Appeals Chamber is of the view that organisational hurdles
and lack of resources cannot reasonably justify the prolongation of proceedings that had already been
significantly delayed.'”

The most important holding on right to trial without undue delay was the Appeals Chambers holding
that unexplained lengthy detention alone can constitute prejudice for purposes of Mugiraneza. The Appeals
Chamber held:

However, the Appeals Chamber recalls its finding that the present proceedings were unduly delayed as a
result of the Prosecution’s conduct and the Trial Chamber judges’ simultaneous assignment to multiple
proceedings, delays which are not attributable to the co-Accused. These delays prolonged the detention
of the co-Accused. The Appeals Chamber finds that these delays and the resulting prolonged detention

constitute prejudice per se and that the Trial Chamber erred in concluding that the co-accused did not

suffer prejudice.'”

The Appeals Chamber granted the defendants relief in the form of sentence reductions.'"! The Buzare
Appeals Chamber holding is similar to the holdings of the Human Rights Committee and the ECHR in that
unexplained delays can result in findings of speedy trial violations while delays with reasonable explanations
likely will not. Also of importance in the Bufare appeals judgement is the recognition that lengthy pretrial
delay standing alone can be prejudicial to the accused.

Of importance to the analysis is the different positions taken by Judge Khan in Government 11 and Butare.
In Government 11, she did not join Judge Short in finding a violation of the right due to the length of the
judgment drafting process caused by the assignhment of the judges to other cases. However, in Buzare, she
found violations based on assignment of judges to other cases during the trial. This shows the slipperiness
and lack of solid analytical factors in the determination of whether a defendant’s right to trial without undue
delay has been violated.

The Appeals Chamber of the Mechanism for International Criminal Tribunals, the successor to the
ICTY and ICTR, recently followed the Government 11 holding, finding that a 12-year period of incarceration

between arrest and trial judgment was not per se prejudicial.'™

5.2.The International Criminal Court

The ICC apparently has not considered the application of the right to trial without undue delay in detail
as the ICTR Appeals Chamber did in Mugiraneza, Government 11 and Butare. The discussions of that right
usually are in conjunction with other matters and the right is mentioned in passing,

'3 2 Trial Chamber cited the statutory provision,'* and discussed it in

For example, in Prosecutor v. Dyilo,
light of the prosecutor’s duty to disclose information it obtained under a confidentiality agreement as well
as the prosecutor’s duty to have the agreements lifted in a timely manner.' On appeal of that decision and
related decisions, the Appeals Chamber again cited the right and stated the Trial Chamber equated the right

to trial without undue delay with a fair trial."'® It held that a Trial Chamber could stay proceedings in order

109 Butare appeal judgment, paras. 375-376.

110 Butare appeal judgment, para. 388.

111 See generally, Butare appeal judgment, paras. 3521-3538.

112 Prosecutor v. Seselj, No. MICT-16-99-A, Judgment (11 April 2018), para. 42 and n. 130.

113 Prosecutor v. Dyilo, N°. ICC-01/04-01/06, Public Decision Regarding the Timing and Manner of Disclosure and the Date of
Trial (9 November 2007).

114 Prosecutor v. Dyilo, N°. ICC-01/04-01/06, Public Decision Regarding the Timing and Manner of Disclosure and the Date of
Trial (9 November 2007), para. 1.

115 Prosecutor v. Dyilo, N°. ICC-01/04-01/06, Public Decision Regarding the Timing and Manner of Disclosure and the Date of
Trial (9 November 2007), para. 19.

116 Prosecutor ». Dyilo, No. ICC-01/04-01/06 OA 13, Judgment on the appeal of the Prosecutor against the decision of Trial
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to obtain release of information but,

[TThe right of any accused person to be tried without undue delay (article 67 (1) (c) of the Statute) demands that
a conditional stay cannot be imposed indefinitely. A Chamber that has imposed a conditional stay must, from
time to time, review its decision and determine whether a fair trial has become possible or whether, in particular
because of the time that has elapsed, a fair trial may have become permanently and incurably impossible. In the
latter case, the Chamber may have to modify its decision and permanently stay the proceedings.'”

However, the Appeals Chamber also held:

If a trial that is fair in all respects becomes possible as a result of changed circumstances, there would
be no reason not to put on trial a person who is accused of genocide, crimes against humanity or
war crimes - deeds which must not go unpunished and for which there should be no impunity (see
paragraphs 4 and 5 of the Preamble to the Statute).!

The Appeals Chamber’s decision in Dyilo makes it likely that the ICC will construe the right to trial
without undue delay as a component of the right to a fair trial. The ICC likely will follow the lead of the
House of Lords in A#torney General’s Reference (No. 2 of 2007) and allow trials to continue — and convictions
stand — regardless of delays as long as the underlying trial is considered fair.

6. REASON FOR LENGTHY DELAYS IN INTERNATIONAL TRIALS

In this section, I discuss reasons why it takes so long to complete trials in international courts. The length
of time for trials runs from as short as 10 days in one ICTY case to multi-year marathons at both tribu-

nals.'”?

In examining the reasons for the length of trials, primarily at the ICTY and ICTR, I will examine
systemic delays caused by the structure of the tribunals, delays caused by other internal United Nations

problems, selection of defendants and the complexity of the litigation.

The ICC, which is a newer body, will be considered separately since it has completed only two cases
through trial and appeal. In reviewing the reasons, I will rely on trial records such as judgments and motions,
UN. documents and my own experience as legal assistant and co-counsel at the two ad hoc tribunals.

6.1. Structure of the tribunals: number of judges

The initial statute of the ICTY was in a report to the Security Council by the Secretary General.' It pro-
vided for 11 judges — two trial chambers with three judges each and an appeals chamber with five judges.'”!
The Security Council later added a third trial chamber with three additional judges.'*

Chamber I entitled “Decision on the consequences of non-disclosure of exculpatory materials covered by Article 54(3)(c) agree-
ments and the application to stay the prosecution of the accused, together with certain other issues raised at the Status Conference
on 10 June 2008” (21 October 2008) paras. 80-81.

117 Prosecutor ». Dyilo, No. ICC-01/04-01/06 OA 13, Judgment on the appeal of the Prosecutor against the decision of Trial
Chamber I entitled “Decision on the consequences of non-disclosure of exculpatory materials covered by Article 54(3)(c) agree-
ments and the application to stay the prosecution of the accused, together with certain other issues raised at the Status Conference
on 10 June 2008 (21 October 2008), para. 81.

118 Prosecutor v. Dyilo, No. ICC-01/04-01/06 OA 13, Judgment on the appeal of the Prosecutor against the decision of Trial
Chamber I entitled “Decision on the consequences of non-disclosure of exculpatory materials covered by Article 54(3)(c) agree-
ments and the application to stay the prosecution of the accused, together with certain other issues raised at the Status Conference
on 10 June 2008 (21 October 2008), para. 80.

119 The International Military Tribunal at Nuremberg took only 218 trial days. The last two days were the reading in full of the
judgment and sentences. The trial began with opening statements on November 20, 1945, and the final session — announcing sen-
tences was on October 1, 1946. Twenty-one high-ranking government officials were tried in that case.

120  Statute of the ICTY, UN. Doc. S/25704 (3 May 1993)

121 Statute of the ICTY, UN. Doc. S/25704 (3 May 1993). para. 73.

122 UN. Doc. S/RES/1116 (1998)UN. Doc. S/RES/1116 (1998).
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The ICTR was created by the Secutity Council on November 8, 1994."2 The statute of the ICTR established
two trial chambers with three judges each and five judges on the appeals chamber.'** However, the ICTR appeals
chamber was to be the ICTY appeals chamber,'” effectively making the five ICTY appeals chamber judges mem-
bers of both tribunals. The Security Council created a third ICTR trial chamber and added three judges in 2002.'*

To further increase the number of judges, the Security Council created pools of ad /items judges, that is
temporary judges who could be called to active service. The ICTY was authorized a pool of ad /iten judges,
up to nine could be in active service at any time."””” The same resolution created two additional ICTR judges
to serve on the appeals chamber at the ICTY. Thus, the appeals chamber for both tribunals consisted of
seven judges — five from the ICTY and two from the ICTR — who sat in five-judge panels to hear appeals.

In 2002, the Security Council created a pool of ad /itens judges for the ICTR with up to nine on active
service at any time.'”® Essentially, the Security Council authorized up to 18 trial chamber judges at each tri-
bunal or six three-judge trial chambers.

As originally created, each of the ad boc tribunals effectively could try only two cases. Later, each could
try three cases. The tribunals through creative scheduling could try more cases by, for example, trying one
case in the morning and a second case in the afternoon or by scheduling trial sessions for multiple cases
in which some trials were in session while others were adjourned. Each tribunal used both techniques to
increase the number of trials being heard at a time.

However, the authorization of ad /iten judges did not immediately impact the ICTR’s ability to try cases.
Although nine active ad /itens judges were authorized, only five were initially assigned due to the lack of per-
manent judges required on each trial chamber panel. The UN.s board of auditors in its review of ICTR in
2003 found that too many permanent judges already were engaged in lengthy trials to allow use of the full

complement of ad litems judges.'”

In the “best practices” manual published by the ICTY, it was estimated that using the ICTY system of
split day trials with one trial in the morning and other in the afternoon, there would be 3.5 effective trial
hours per day or 17.5 hours per week."” Presumably, if only a single trial was conducted in each courtroom,
there would be 7 hours per day or 35 hours per week.

6.2. Structure of the tribunals: physical plant

Both the ICTY and the ICTR were temporary organizations housed in facilities not designed as cout-
thouses. The ICTY was in building formerly housing the headquarters of a Dutch insurance company and
the ICTR was in a conference center/office complex, the Arusha International Conference Centre.

The ICTY initially converted a lobby area into a large courtroom with a public gallery which could
accommodate multi-defendant trials or appeals. It subsequently added a small courtroom designed for mo-
tions hearings but later used for single defendant trials. That courtroom was not directly accessible to the
public. Spectators and defense teams had to be escorted by security personnel to the room. The ICTY

eventually added a third, large courtroom with a public gallery suitable for multi-defendant trials."

123 Statute of the ICTR, UN. Doc. S/RES/994 (1994)

124 Statute of the ICTR, article 11.

125 Statute of the ICTR, article 12(2).

126 UN. Doc. S/RES/1411 (2002)U.N. Doc. S/RES/1411 (2002).

127  UN. Doc. S/RES/1329 (2000). UN. Doc. S/RES/1329 (2000).

128 UN. Doc. S/RES/1512 (2003)

129  UN. Doc. A/59/5/Add. 11 (2004). UN. Doc. A/59/5/Add. 11 (2004) [hereinafter 2004 Audit Report], paras. 42-43.

130 INTERNATIONAL CRIMINAL TRIBUNAL FOR THE FORMER YUGOSLAVIA. ICTY Mannal on Developed Practices,
2009. p. 73.

131 The author practiced in both of the large ICTY courtrooms but was never in the smaller courtroom.
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The ICTR had a more difficult problem with courtrooms. It initially created three courtrooms by kno-
cking out walls in the AICC office wings and turning them into long, narrow courtrooms with public gal-
leries. All three were suitable for multi-defendant trials. It eventually converted space in the building to a
fourth courtroom, albeit one without all of the audio-visual equipment in the other three courtrooms. T he
upshot was that an any given moment, the ICTY could conduct hearings in three cases and the ICTR in four.

6.3. Languages and translations

All three tribunals work in multiple languages. For the ICTY, it was English, French and Bosnian Serbo-
-Croatian. For the ICTR, it was English, French and Kinyarwanda. This creates two separate reasons for
lengthy proceedings. In trials and hearings, all testimony and argument had to be translated from the lan-
guage of the speaker into the other two languages. This necessarily slows proceedings. Estimating the delay
from the number of pages of transcript, the ad hoc tribunals could take about half to two-thirds as much
testimony in an eight-hour day as a trial in the United States conducted in one language.

Document translation likewise was a significant cause of delay. In each case, thousands of documents
had to be translated from the original language into French and English. Most often the originals were in
the native language of the defendants but at times, a document would be in one of the tribunal’s working
languages and it had to be translated into the other. This often was true for court documents. An example
is the six-defendant Butare case.!®

The first arrested defendant was taken into custody in 1995. The last was arrested in 1998. The trial
began June 12, 2001, and testimony ended December 2, 2008, after 714 trial days."” The 1548-page trial

1 134

chamber judgment was delivered in English only on July 14, 201

Under the ICTR rules of procedure and evidence, notice of appeal listing grounds for appeal was due
30 days later, August 14, 2011." Because one defense team worked in French, not English, the pre-appeal
judge granted an extension of time to file the notice of appeal until 90 days after they were served with
a French translation of the judgment.””® When an English-speaking co-counsel was added to that defense
team, the pre-appeal judge ordered the notice of appeal filed by May 1, 2012, and it was in fact filed April
26, 2012, almost two years after the Trial Chamber judgment was delivered.””” On July 2, 2011, the pre-
-appeal judge granted an extension of time to file the defense appellate briefs until 60 days after service of
the French trial judgment."”® The French translation of the judgment was served on the parties February 1,
2013, and the defendants’ appeal briefs were filed about two months later."” Thus, the appellate process in

the Butare case was delayed about 16 months simply due to translation the trial judgment.'®’

Translations of documents in general also was a significant cause of cost and delay. In January 2004,
the UN. Office of Internal Oversight Services (OIOS)"*! delivered a report to the General Assembly on
document translation at the ICTY. Of importance to delays and costs was the OIOS finding that the ICTY
prosecutor was paying non-certified translators, that is translators who had not passed the UN. translator’s
examination, $14 per page of translation with an average of 12 pages per day compared to six pages per day

132 See note 107, supra.

133 Butare case trial judgment, paras 6541 and 6597.

134 Butare case appeal judgment, Annex A, para. 2.

135 ICTR Rules of Procedure and Evidence, Rule 108.

136 Butare case appeal judgment, Annex A, para. 3.

137 Butare case appeal judgment, Annex A, para. 6.

138 Butare case appeal judgment, Annex A, para. 11.

139 Butare case appeal judgment, Annex A, para. 14.

140  The appeal judgment is 1307 pages long and is dated December 14, 2015, just a few weeks short of 21 years after the first
defendant taken into custody.

141 OIOS essentially is the inspector general for the United Nations.
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at $81 per page for translations by certified translators.'**

At the ICTR, in 2003, it was standard practice for a translator to translate five pages of 300 words each
pet day.' As of April 2004, there was a backlog of 2,400 pages awaiting final translation.'*

6.4. Complex litigation

By any standard, most trials before the ad hoc tribunals and the ICC are complex litigation. They involve
multi-count indictments, often multiple defendants and complex factual and legal questions, often including
legal issues of first impression. This is especially true in multi-defendant trials.

Multiple defendant trials add time and complexity for another reason. Each witness is subject to cross
examination by each party. For example, in a four-defendant trial, each prosecution witness is subject to
direct examination by the prosecutor and cross examination by each of the four defendants. At times, some
or all of the parties will either have no cross examination or limited cross examination but other witnesses
may be subjected to detailed and lengthy cross examination.

Logistical problems such as transporting witnesses to either The Hague or Arusha, Tanzania, also com-
plicate the trials. Witness transportation must be coordinated with trials and housing for the witnesses while

they are at the tribunals.'*

6.5. Bureaucratic infighting within the ICTR

A dispute developed between the ICTR registrar and the prosecutor over who had the authority to hire
members of the OTP staff. Article 15(5) of the ICTR Statute gives the prosecutor authority to select the
OTP staff. However, in May 2002, the U.N. secretary general gave hiring authority to the head of office.
The ICTR registrar took that to mean he had the authority to select and promote OTP staff."** Although
not mentioned in the OIOS report, the dispute between the prosecutor and registrar also effected hiring and
promotions of other members of the OTP staff, including line prosecutors.

This bureaucratic infighting within the ICTR' led to a delay of more than a year in filing two of the top
jobs within the OTP, deputy prosecutor and chief of prosecutions.'*
the ICTR and ICTY had a single chief prosecutor. So, the deputy prosecutor at the ICTR was an especially

important post because he was the person in charge of the day-to-day operations of the OTP in Arusha.

This occurred during a period in which

6.6.The ICC

The ICC has 18 judges,'” including five in the Appeals Division who cannot setve as trial or pre-trial jud-
ges."” The remaining 15 are in three-judge trial chambers or pre-trial chambers.”! The court’s new perma-
nent headquarters has three courtrooms. Given the relatively short time the court has been in existence

142 UN. Doc. A/58/667 (2004)UN. Doc. A/58/667 (2004) [hereinafter OIOS report], para. 26.

143 2004 Audit Report, para. 77.

144 2004 Audit Report, para. 80.

145  The ICTY used commercial air to transport witnesses and staff between the former Yugoslavia and The Netherlands. The ICTR
relied primarily on a chartered Beechcraft King Air which made two flights between Kigali, Rwanda, and Arusha, Tanzania, per week.
ICTY witnesses were housed in hotels while ICTR witnesses generally were housed and fed in safe houses leased by the tribunal.

146 OIOS Report, para. 20.

147  And the prosecutor’s failure to understand general UN. recruitment and personnel regulations.

148  OIOS Report, para. 22.

149 Rome Statute, Article 36(1).

150  Rome Statute, Article 39(1) and 3(b).

151 Rome Statute, Article 39(2) (b).
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and the few cases tried through appeals, it is impossible to determine how long it likely will take to try cases
before the ICC.

However, the ICC Rules of Procedure and Evidence contain provisions likely to slow trials. For exam-
ple, they have a preference for multi-defendant trials."* There also ate provisions for interlocutory appeals
in the Statute and Rules, especially Article 82(1)(d), allowing interlocutory appeals of a decision

that involves an issue that would significantly affect the fair and expeditious conduct of the proceedings

or the outcome of the trial, and for which, in the opinion of the Pre-Trial or Trial Chamber, an immediate
resolution by the Appeals Chamber may materially advance the proceedings.

7. REMEDIES FOR VIOLATION OF THE RIGHT

As discussed, supra., several remedies have been used when violations of the right to trial without undue
delay are found. They range from dismissal of the charges to the simple satisfaction to a defendant that the
violation has been noted by the authorities. In this section of this paper, I will discuss the strengths and
limitations of the various proposed remedies.

7.1. Dismissal

In Strunk, Chief Justice Burger, writing for a unanimous Court, held that dismissal is the only available
remedy to cure a violation of the Sixth Amendment right to speedy trial. The Chief Justice reasoned:

By definition, such denial [of the right to speedy trial] is unlike some of the other guarantees of the
Sixth Amendment. For example: failure to afford a public trial, an impartial jury, notice of charges, or
compulsory service can ordinarily be cured by providing those guaranteed rights in a new trial. The
speedy trial guarantee recognizes that a prolonged delay may subject the accused to an emotional stress
that can be presumed to result in the ordinary person from uncertainties in the prospect of facing
public trial or of receiving a sentence longer than, or consecutive to, the one he is presently serving —
uncertainties that a prompt trial removes.

Itis true that Barker described dismissal of anindictment for denial of aspeedy trial as an “unsatisfactorily
severe remedy.” Indeed, in practice, “it means that a defendant who may be guilty of a serious crime will

go free, without having been tried.” 407 U.S., at 522. But such severe remedies are not unique in the

application of constitutional standatds. '**

The Chief Justice is correct that no remedy other than dismissal can truly remedy a denial of a speedy
trial. While one deprived of other trial rights can receive a remedy in the form of a new trial, a new trial
cannot turn back the calendar and remove the taint of a denial of speedy trial.

However, the harsh remedy makes judges reluctant to find a violation of the right. Instead, they can
rely on the flexible standards set out in Barker to find no speedy trial violation. The alternative is freeing a
criminal, often one already convicted by a jury. That was the result in Cardona.

On the other hand, remedies for other constitutional violations also can result in the release of a de-
monstrably guilty man. A person caught with a kilogram of cocaine is equally guilty regardless of whether
he is convicted by a jury or freed because a judge suppressed the evidence due to a lack of probable cause
for the search.

152 ICC Rules of Procedure and Evidence, Rule 136(1).
153 Strunk, 412 US., at 438-39.
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7.2. Dismissal if the defendant cannot be tried fairly

The remedy adopted by the House of Lords — try the defendant if he can be tried fairly or dismiss the
case — addresses some of the prejudice experienced by a defendant due to unreasonable delays but not
others. So, for example, if a key defense witness dies or is otherwise unable to testify, the case can be dis-
missed. Juries can be instructed that due to delays not the fault of the defendant, evidence has been lost
or witnesses memories have faded and that should be taken into account in reaching a verdict. But it does
nothing to cure the other prejudices recognized in Barker v. Wingo including the uncertainty of the future,
relations between the defendant and his family, loss of job due to pretrial confinement or other reasons.
While the UK approach is attractive, it does not eliminate the harm caused by unreasonable trial delays.

7.3. Reduction in sentence

Judge Short in his dissent in the Government Il case suggested a sentence reduction as the appropriate
remedy for violation of the right to trial without undue delay. This is an appropriate remedy for those
eventually convicted of a crime but it fails to take into account prejudice to the defendant’s ability to defend
himself. Faded memories or missing evidence may result in a conviction when an acquittal might have been
possible if the trial had not been delayed unduly.

7.4. Cash payments

Judge Robinson in his dissent in the Government 11 appeal would have awarded two defendants acquitted
of all charges $5,000 each after being incarcerated almost 14 years. That seems a small sum for such a long
incarceration along with the mental stress of facing charges including genocide and crimes against humanity.

The ECHR jurisprudence would give cash awards for monetary losses caused by the violation of the
right to trial without undue delay but the defendant must prove his losses. And, these are direct losses and
include nothing for loss of freedom or mental anguish caused by the charges and delay in the trial.

7.5. Conclusion as to remedy

There is no perfect remedy for deprivation of the right to a speedy trial. The possible remedies either
are so harsh — dismissal of charges — that judges will be unlikely to find a violation of the right and victims
will feel betrayed by the system. Focusing on the fairness of the trial effectively makes the right to speedy
trial a right without a remedy unless the prejudice is so severe that the defendant cannot get a fair trial. Re-
duction of sentence for a convicted person is an equitable remedy which takes some of the harm out of
the violation but which also fails to recognize the possibility that an acquittal would have been possible if
the trial had been held expeditiously. And, cash awards for those acquitted are likely to be inadequate and
difficult to determine.

Giving an acquitted defendant a cash award also raises the issue of other innocent defendants who were
tried expeditiously. Do they get compensation for their pretrial confinement? If not, do acquitted persons
deprived of the right to trial without undue delay receive compensation for the entire pretrial confinement
or simply for the period of undue delay? And if it is the latter, how is the period of undue delay determi-
ned?

It seems likely that international courts enforcing the right to trial without undue delay will struggle with
fashioning a remedy. Given the gravity of the crimes heard by international courts, it is unlikely that they
will opt for dismissal except in the most extreme circumstances. It is more likely that they will adopt some
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combination of the dissents from Judges Short and Robinson: reduction of sentence if convicted or cash
payments if acquitted.

8. SUGGESTIONS TO SPEED TRIALS

In 2009, the ICTY studied its procedures and wrote the ICTY Manual on Developed Practices (ICTY
Manual). Many of the developed practices or best practices could shorten the length of proceedings. Some
examples include:

8.1. Pretrial poceedings

Two of the most important suggestions in the ICTY Manual are readiness for trial at the time an indict-
ment is presented and not “overloading” indictments. As to preparation for trial, the ICTY recognized that
ideally cases should be ready for trial when the indictment is presented but that is not always possible. The
manual states at 35:

Ideally a case should be ready for trial before an indictment is issued and it should be the object of the
Prosecutor’s investigation to gather all necessary evidence before any charges are brought. However,
ICTY experience has shown that in large, complex war crime cases investigations will continue well
beyond the stage at which sufficient material has been assembled to justify charging an accused. In
practice it is not possible to have the final indictment ready at the very outset of the case. Moreover,
waiting until the investigation is “complete” may mean losing a unique opportunity to arrest the accused.
The timing of the decision to issue an indictment will therefore have to balance the need to arrest the
accused with the desire for further investigation.

The ICTY also recognized the temptation of prosecutors to load indictments with charges, often based
on a single set of facts, to ensure that all bases are covered by the indictment. The manual urges caution in
including numerous charges in an indictment. It states:

One of the most important lessons to be learned from the ICTY experience is that, given the complex
nature of war crime trials, there is a tendency for indictments to become overloaded with charges, thus
making it difficult for the criminal process to cope with the extent of issues to be proved. The problem
becomes particularly acute in leadership cases or cases involving genocide and crimes against humanity,
which inevitably involve massive prosecutorial undertakings. The criminal conduct of an accused in such
a case is likely to extend over a lengthy period of time, and across broad geographical areas involving
many individual victims and perpetrators. In leadership cases, it may be difficult to link commanders,
especially political leaders, with individual incidents on the ground. In high-profile prosecutions, there
may also be a desire to ensure that the charges properly reflect the full criminality of the accused in a
way that will adequately be recorded in history. These factors sometimes encourage prosecutors
to bring indictments that are unwieldy to the point of making trials unmanageable within a
reasonable timeframe. It is, therefore, a good practice when drafting an indictment to estimate how
long it is likely to take to try the case, bearing in mind the right of the accused to an expeditious trial."**

The ICTY manual also recommends joint trials wherever possible. The manual states:

The decision to try a number of accused together should be based upon policy and practical
considerations. While there may be a clear preference for trying all those allegedly involved in a crime
at the same time, so that judges can evaluate a transaction as a whole and can utilize resources more
efficiently, practical issues may prevent joint trials. At the ICTY, for example, the number of fugitives,
and the fact that individual fugitives may be apprehended at different times, has sometimes made it

154 ICTY Manual on Developed Practices ICTY Manual), 36 (emphasis added).
155 The author disagrees that joint trials should be the norm. Each case of joinder should be decided on its own merits but
joinder of multiple defendants carries the risk of lengthy trials.
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difficult to jointly prosecute all individuals accused of one criminal transaction. However, the ICTY
experience has shown that given the length and complexity of a trial, joinder of accused where possible
is advisable. Separate trials can be difficult because they require additional resources, and create witness
fatigue by requiring key witness to give what is essentially the same evidence on multiple occasions. This
multiple testimony may create resentment on the part of the witness and may result in contradictions
between depositions provided at different times.'*

The ICTY also developed a procedure in which the judges “suggested” that the prosecutor reduce the
scope of the indictment, either by dismissing counts or agreeing not to present evidence of some crime

sites. The prosecutor often “declined” the suggestions."’

8.2. Trial practices

8.2.1. Time limits on presentation of evidence

The ICTY trial judges often would set time limits for the presentation of evidence by a side. The manual
gives this reasoning:

In light of the voluminous materials presented, the period of alleged criminal acts spanned in the
indictments, and the inherent case management issues arising during the litigating of international
criminal matters, particularly in multi-accused cases, the presentation of evidence could conceivably
continue indefinitely. Consequently, the imposition of global time limits is viewed as a necessary and
useful measure. The Tribunal’s general practice has been to set global time limits during the pre-trial
phase of the case, but after the parties have filed their witness and exhibit lists, which are generally
required to be set forth in accordance with Rule 6577 (E) for the Prosecution and Rule 657 (G) for the
Defence. In relation to the Prosecution’s case, the establishment of time limits may occur in the pre-trial
phase, but generally happens only after the case has been assigned to a Trial Chamber for the trial phase.
For the Defence, the establishment of time limits occurs after the close of the Prosecution’s evidence,
and thus in the trial phase.'®

While such time limits can force the parties to pare their cases and concentrate on what the party believes
to be important evidence, arbitrary time limits can deprive a party of the right to a fair trial. Especially in
multi-defendant trials, even a short direct examination of a prosecution witness can lead to lengthy cross-
-examinations by the defendants. An example is the examination of a prosecution expert, Allison des
Forges, in the Government 11 trial. Her direct testimony took only 76 pages of transcript including objections
to admission of some exhibits offered through her.” Cross examination included about 18 pages of trans-
cript that day and further cross examination lasted 12 full trial days.

If time limits are set, they cannot be fairly used to limit cross examination nor can the time for cross exa-
mination be subtracted from the time of the party presenting the witness. Des Forges is a perfect example.
The prosecution limited her testimony and presented most of her evidence through her report and a book
she had written and which was introduced into evidence. It was short. Yet, it opened the door to extensive
cross examination.'®

And, in multi-defendant trials, setting time limits for the defense or allotting time to each co-defendant
can create substantial problems involving the rights of each defendant. The ICTY manual explains the
procedure this way:

156 ICTY Manual on Developed Practices (ICTY Manual), 41.

157 ICTY Manual on Developed Practices ICTY Manual), 66-67.

158 ICTY Manual on Developed Practices (ICTY Manual), 78.

159 Prosecutor v. Bizimungn, Tr. (31 May 2005), pages 3-79.

160 The Mugiraneza defense team, of which the author was a part, cross examined des Forges forthreeand a half days and intro-
duced 24 exhibits during the cross.
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It is important that the Trial Chamber not feel strictly bound to grant the Defence the same time as
the Prosecution. In order to ensure a fair trial, the Chamber should carefully assess the amount of
time the Defence requires to present its evidence. Additionally, the Chamber, in assigning time to each
Defence team, must carefully consider the proposed evidence submitted in the exhibit and witness list
submissions, and assign time for Defence evidence based upon the principles of a fair and expeditious

trial.'!

8.2.2. Use of documentary evidence

Both the ICTR and ICTY adopted rules of evidence allowing admission of written statements under
some circumstances, including if the evidence is commutative, relates to historical background, relates to
the impact of the offenses on victims or the character of the accused.'® The ICTY manual describes the

advantages in this way:

The use of written evidence may be a more efficient mode for presentation of certain types of evidence,
particularly evidence dealing with factual portions of a case, evidence relating to sites where crimes
are alleged to have occurred (“crime based evidence”), and background historical, sociological, and
statistical evidence. The admission of written statements in lieu of oral evidence, when used to prove a
matter other than the accused’ acts and conduct, has enhanced the chambers’ ability to manage trials of
a vast scale, and does not impinge fair-trial rights, provided that the statement declarant can be called for
cross examination. However, the use of such statements has been complicated by lengthy statements, as
well as by issues related to the evidential status of documents referred to as sources in such statements
(e.g., footnoted reports that the statement-maker’s conclusions are based on other information). Another
disadvantage of relying on written evidence is that the public may find it more difficult to follow the

proceedings. However, this disadvantage is not sufficient to outweigh the advantages gained.'®

The use of Rule 924is in both ad hoc tribunals shortened trials by relieving both parties of the obligation
to bring witnesses to present evidence such as additional alibi witnesses. One or two live witness’ testimony
could be supported by a series of written statements, thereby shortening the procedure — and relieving the
tribunal of the cost of transporting and housing the witness.

8.2.3. Guilty pleas

Guilty pleas obviously shorten the process. When a defendant pleads guilty, there is no need for pre-
sentation of witnesses. Additionally, it frees judicial and courtroom resources for other trials. The plea
bargaining process is well known in the United States, with most indictments resulting in guilty pleas rather
than trials. However, unless the trial judges imposing sentences are limited in the punishment they can im-
pose and unless defendants are properly represented in the plea negotiation process, one case can result in
essentially the end to guilty pleas. The ICTY recognized this in its manual:

Although some may refer to the guilty plea and plea agreement process as “plea bargaining”, this
characterization is inaccurate for two reasons. First, a guilty plea may be entered without the benefit of a
plea agreement, and without regard to the Prosecutor’s views. Second, any agreement that is reached on
the basis of mutual negotiations is not binding on the Trial Chamber. In fact, the non-binding nature of
plea agreements creates a disincentive to plead guilty and is probably the single largest reason that more
guilty pleas do not occur, as an accused cannot be sure that the sentence or sentencing range negotiated
with the Prosecutor and submitted by the Prosecutor to the Trial Chamber as appropriate will in fact
be accepted by the Trial Chamber. In practice, it takes only one instance wherein a Trial Chamber
significantly exceeds the recommended sentencing range for other accused, to disregard the prospective

161 ICTY Manual on Developed Practices (ICTY Manual), 99 (internal footnote omitted).
162 ICTR Rules of Procedure and Evidence, Rule 924is, ICTY Rules of Procedure and Evidence,Rule92bis.
163 ICTY Manual on Developed Practices (ICTY Manual), 80.
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benefits of pleading guilty putsuant to plea agreements.'™

An example is the case of Jean Kambanda, the former prime minister of Rwanda, who was the first

16

petrson to plead guilty at the ICTR. He was sentenced to life in prison'® and that sentence was affirmed

16

on appeal.'® That sentence was a disincentive for any other defendant to plead guilty. In discussions with

ICTR accused, the author was told there was no reason to plead guilty if they are going to get life in any case.

8.3. Conclusion on shortening trials

The ICTY manual is correct in criticizing the prosecution for overloading indictments and being unready
for trial at the time indictments are issued. Further, there commonly were delays in disclosure which slowed
both the pretrial and trial process. These delays can be laid at the feet of the prosecution.

While the tribunals have a preference for multi-defendant trials, these can contribute to lengthy trials.
By their very nature, much of the prosecution case and much of each defendant’s case likely is irrelevant to
other defendants yet they are forced to sit through lengthy proceedings contributing to unreasonable delays.

Single defendant trials or multi-defendant trials involving only the same offenses would speed the trials
considerably. This would to a great extent eliminate the problem of presentation of evidence irrelevant to
some defendants in multi-defendant trials.

The ad hoe tribunals never sanctioned the prosecution for failure to disclose evidence, including exculpa-
tory evidence. Assessing meaningful sanctions such as exclusion of evidence, dismissal of charges or even
money sanctions against individual prosecutors could be an incentive to produce documents in a timely
mannet, thereby reducing delays.

It is more difficult to eliminate delays in the defense cases. Even if the prosecution is trial ready the day
the indictment is presented, the defense requires time to prepare for trial. Given the number of counts and
accusations in an indictment and the necessity to conduct investigations in locations far from the offices and
homes of defense counsel and staff, it takes considerable time for the defense to investigate the case and to

167

prepare for trial.'*” Harly and complete disclosure of information and specific allegations by the prosecutor

could shorten the time for pretrial preparation by the defense.

The attached charts prepared by the two ad hoc tribunals for the Security Council show that the length
of trials varied greatly from a relatively short time to multi-year marathons. This leads to the question of
selection of defendants.

International courts can zever try all persons accused of crimes during armed conflicts. There simply are
too many possible defendants. Most of the defendants will have to be tried in national courts. The inter-
national courts should be reserved for the most important defendants, such as military and political leaders.

The ICTR generally limited its indictments to Hutu military and political leaders or community leaders
such as clergy who took part in crimes.'® The ICTY on the other hand indicted and tried numerous de-
fendants who can best be described as small fry such as Esad Landzo in the Celebici case. Concentrating on
high-ranking or influential defendants would free resources and shorten the length of delays between arrest
and disposition of the cases.

164 ICTY Manual on Developed Practices ICTY Manual), 69-70.

165 Prosecutor v. Kambanda, No. ICTR-97-23-S, Judgment (4 September 1998).

166 Kambanda v. Prosecutor, No. ICTR-97-23-A, Judgment (19 October 2000).

167 In the Government I case, the defense team of which the author was a member interviewed witnesses in Canada, Finland,
Switzerland and Italy as well as Rwanda.

168  The ICTR has been criticized for its failure to indict any Tutsis even though there was evidence that the Tutsi rebels commit-
ted war crimes. See e.g., Human Rights Watch, Rwanda: International Tribunal Closing its Doors (December 23, 2015), <https://www.
hrw.otg/news/2015/12/23/rwanda-international-tribunal-closing-its-doors>.
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Finally, international courts must have the resources in terms of judges and courtrooms to try those
cases expeditiously. Eighteen judges — only 13 of whom can try cases — and three courtrooms at the ICC
will be insufficient if large numbers of defendants are indicted and arrested.

International courts are costly. The two ad boc tribunals at their peaks had hundreds of employees ran-
ging from secretaries to judges and lawyers. If the international community does not provide the resources,
it will be impossible to expeditiously dispose of these complex cases. At the same time, leaders who engage
in criminal activity be it in the former Yugoslavia, Rwanda, Syria or Sudan should be held liable for their
crimes. Itis important that leaders know they will face criminal sanctions for violations of international law.

However, the trials must not only be fair, they must be seen to be fair. The International Military Tri-
bunal at Nuremberg is an example of how a trial can be both expeditious, fair and previewed as being fair.
The IMT trial of the major war criminals involved 24 high-ranking defendants. It began on November 20,
1945, and the verdicts were delivered on October 1, 1946, the 218" trial day.'®”

Just as determining whether a person is deprived of his right to a speedy trial is “slippery,” the pro-
per remedy also is slippery. International courts trying the most serious cases such as the ICTY, ICTR and
now the ICC, must organize themselves in such a way that they can try defendants promptly and without
undue delays. Lengthy delays do nothing but deprive the courts of legitimacy. Both the defendants and the
victims deserve speedy resolutions of the cases.

Table A - Cases from the ICTR

Case | Name Former title Initial appea- | Judgements of the Tribunal: genocide (Sta- Trial judgement
No. rance tute of the Tribunal, para. 2 (3) a-e); crimes | date
against humanity (Statute, para. 3 a-i); vio- Appeal judge-
lations of article 3 common to the Geneva ment date (bold
Conventions and of Additional Protocol 1T text)
(Geneva) (Statute, para. 4 a-h).
Appeals Chamber disposition (bold text)
1 J.-P. Akayesu | Bourgmestre of | 30 May 1996 Genocide (genocide, direct and public inci- 2 September 1998
Taba tement to commit genocide), crimes against
humanity (all counts)
Sentence of life imprisonment affir- | 1 June 2001
med on appeal
2 J. Kambanda | Prime Minister | 1 May 1998 Genocide (genocide, conspiracy to commit 4 September 1998
genocide, direct and public incitement to (guilty plea)
commit genocide, complicity in genocide),
crimes against humanity (murder, extermi-
nation)
Sentence of life imprisonment, appe- | 19 October 2000
al dismissed
3 O. Serushago | Businessman, 14 December | Genocide, crimes against humanity (murder, | 5 February 1999
Interahamwe 1998 extermination, torture) (guilty plea)
leader
Sentence of 15 years of impri- 14 February 2000
sonment affirmed

169  For anyone interested, the complete IMT record is available on line at <http://wwwloc. gov/rt/frd/Military_Law/NT_ma